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CONGRESSIONAL  OVERSIGHT  OF  COVERT 

ACTIVITIES 


TUESDAY,  SEPTEMBER  20,  1983 

House  of  Representatives, 
Permanent  Select  Committee  on  Intelligence, 

Washington,  D.C. 

The  permanent  select  committee  met,  pursuant  to  call,  at  9  a.m., 
in  room  H-405,  the  Capitol,  Hon.  Edward  P.  Boland  (chairman  of 
the  committee)  presiding. 

The  Chairman.  The  committee  will  come  to  order. 

Recently  this  committee  for  the  first  time  in  its  6-year  history 
reached  the  stage  of  public  disagreement  with  the  President  on  the 
subject  of  a  particular  covert  action  operation.  That  disagreement 
continues,  but  we  don't  meet  it  today  and  won't  try  to  resolve  it 
today.  Rather,  our  purpose  is  to  explore  a  more  basic  structural 
question:  What  should  be  the  role  of  Congress  in  the  consideration, 
approval,  or  cancellation  of  covert  operations? 

Why  does  the  committee  raise  these  questions  now?  There  are 
several  reasons.  First,  the  history  of  the  committee's  disagreement 
with  the  President  to  which  I  referred  earlier  points  up  the  disad- 
vantage that  the  Intelligence  Oversight  Committees  have  in  deal- 
ing with  covert  action.  They  have  no  power  to  stop  them  except  by 
refusal  to  fund  them. 

This  power  is  usually  only  effective  in  the  fiscal  year  after  a  par- 
ticular covert  action  has  begun.  The  President  must  approve  covert 
actions.  He  must  report  them  to  the  Intelligence  Oversight  Com- 
mittees before  they  are  implemented.  Yet,  he  need  not  ask  Con- 
gress for  new  funds  at  the  time  they  begin. 

The  CIA,  which  performs  U.S.  covert  actions,  has  contingency 
funds  and  statutory  transfer  authority  which  would  permit  all  the 
fiscal  flexibility  that  even  a  relatively  expensive  covert  action  re- 
quires. Some  may  say,  "Oh,  so  what?  The  President  is  charged  with 
accounting  for  foreign  affairs.  Covert  action  is  an  integral  part  of 
foreign  policy.  Congress  can  stop  funding  for  policy  with  which  it 
doesn't  agree,  but  it  shouldn't  try  to  make  policy." 

We  do  not  meet  today  to  dispute  the  President's  pre-eminence  in 
foreign  affairs,  but  right  now  Congress  can't  exercise  much  influ- 
ence on  covert  actions  because  it  can't  stop  covert  actions  from  be- 
ginning, except  by  publicly  exposing  them.  That  forces  the  question 
I  proposed  earlier:  Isn't  there  some  way  for  Congress  to  be  in  on 
the  takeoffs  as  well  as  the  crash  landings  of  covert  actions? 

For  the  next  3  days  we  will  be  getting  testimony  from  some  of 
those  who  have  been  close  to  these  operations  over  the  past  years. 

(l) 


We  welcome  their  presence  here  and  we  welcome  their  judgments 
and  their  opinions. 

[The  statement  of  Mr.  Fowler  follows:] 

Representative  Wyche  Fowler,  Jr.  (Democrat  of  Georgia),  Chairman,  Subcom- 
mittee on  Oversight  and  Evaluation,  Permanent  Select  Committee  on  Intel- 
ligence 

Mr.  Chairman,  as  chairman  of  your  Subcommittee  on  Oversight  and  Evaluation 
and  as  sponsor  of  the  three  bills  before  the  committee  today,  I  would  like  to  thank 
you  and  the  other  members  of  the  committee  for  holding  these  hearings  on  the  im- 
portant topic  of  congressional  oversight  of  covert  activities. 

A  strong  and  effective  intelligence-gathering  capability  is  vital  to  our  national  de- 
fense. Intelligence  collection  and  analysis  and  counter-espionage  activities  contrib- 
ute as  much  to  our  security  as  do  missiles,  tanks  and  aircraft  carriers.  As  an  origi- 
nal member  of  this  committee,  I  have  worked  with  the  other  members  of  the  com- 
mittee to  bolster  the  efforts  of  our  intelligence  community  in  these  areas.  There  is 
widespread  agreement  both  in  the  Congress  and  among  the  American  people  that 
these  capabilities  need  to  be  strengthened. 

However,  the  category  of  covert  action,  or  "special  activities"  in  the  parlance  of 
the  intelligence  community,  has  attracted  attention  and  controversy  vastly  out  of 
proportion  to  its  role  within  our  intelligence  agencies. 

As  defined  by  the  President's  December  1981  Executive  order  on  U.S.  Intelligence 
Activities,  special  activities  are  those  "conducted  in  support  of  national  foreign 
policy  objectives  abroad  which  are  planned  and  executed  so  that  the  role  of  the 
United  States  is  not  apparent  or  acknowledged  publicly  .  .  .  but  which  are  not  in- 
tended to  influence  U.S.  political  processes,  public  opinion,  policies,  or  media  and  do 
not  include  diplomatic  activities  or  the  collection  and  production  of  intelligence  or 
related  support  functions." 

Historically,  these  covert  actions  have  included  political,  economic,  propaganda 
and  paramilitary  activities  designed  to  influence  foreign  governments,  organizations 
or  events.  Legally,  statutory  authority  to  conduct  such  actions  has  never  been  ex- 
pressly granted,  except  for  the  rather  vague  provision  of  the  original  National  Secu- 
rity Act  which  authorized  the  CIA  "to  perform  such  other  functions  and  duties  re- 
lated to  intelligence  affecting  the  national  security  as  the  National  Security  Council 
may  from  time  to  time  direct."  Otherwise,  "special  activities"  are  governed  solely  by 
Executive  orders,  which  can  be  and  in  the  recent  past  have  been,  changed  by  each 
new  administration. 

As  for  the  congressional  role,  the  primary  mechanism  for  congressional  involve- 
ment in  overseeing  covert  operations  has  been  the  Hughes-Ryan  amendment  which, 
as  amended  in  1980,  requires  the  intelligence  community  to  provide  prior  notice  to 
the  two  intelligence  committees  on  covert  activities. 

Apart  from  being  informed,  there  is  no  formal  means  for  the  Congress  to  either 
provide  legislative  branch  sanction  to  the  activity  in  question  or  to  block  such  activi- 
ty. 

The  controversy  surrounding  our  policy  in  Nicaragua  raises  again  the  question  of 
the  adequacy  of  the  current  system  for  determining  when  and  under  what  kind  of 
controls  covert  actions  should  be  undertaken.  While  much  congressional  and  media 
attention  was  focused  on  this  subject  during  the  mid-1970's,  aside  from  the  adoption 
of  the  Hughes-Ryan  amendment,  no  legislative  action  was  taken.  This  set  of  hear- 
ings represents  an  important  next  step  in  furthering  the  oversight  process  and  I 
deeply  regret  that  the  administration  has  chosen  not  to  participate  in  these  proceed- 
ings. 

The  absence  of  clear,  and  permanent,  standards  to  govern  the  conduct  of  covert 
activities  and  of  a  well-defined  role  for  the  Congress  has  been,  in  my  opinion,  harm- 
ful to  both  our  overt  and  covert  foreign  policies.  Suspicions  abroad  and  here  at 
home  about  "uncontrolled"  covert  actions  have  reduced  confidence  in  the  intelli- 
gence community  and  have  undermined  our  efforts  to  rebuild  the  national  consen- 
sus in  favor  of  necessary  intelligence  activities  that  was  damaged  by  the  revelations 
of  the  early  1970's. 

As  Adm.  Bobby  Inman,  former  Deputy  Director  of  Central  Intelligence  and  one  of 
the  most  respected  intelligence  professionals,  said  in  a  recent  magazine  interview, 
"This  (covert  action)  is  the  single  most  divisive  issue  in  trying  to  create  a  consensus 
on  intelligence  policy.  In  the  public  perception,  covert  action  is  our  major  function. 
In  reality,  it  is  a  miniscule  part  of  our  total  effort." 

In  response  to  these  concerns  I  have  introduced  three  bills  (H.R.  2787,  H.R.  3114 
and  H.R.  3872)  aimed  at  clarifying  and  improving  congressional  oversight  of  covert 


operations.  In  brief,  my  bills  would  replace  the  current  covert  activity  oversight 
system  of  Executive  order  standards  and  simple  reporting  to  Congress  with  one 
which  provides  statutory  standards  and  a  more  formal  means  for  congressional  deci- 
sionmaking. , 

I  am  not  trying  to  legislate  a  prohibition  on  covert  activities.  There  have  been  in 
the  past,  and  no  doubt  will  be  in  the  future,  extraordinary  circumstances  in  which 
covert  action  is  the  only  available  means  to  protect  vital  interests  of  the  United 

States 

At  the  same  time,  I  am  trying  to  clarify  the  standards  under  which  covert  activi- 
ties may  be  initiated.  With  an  inherent  danger  of  disclosure,  with  a  mixed  record  of 
accomplishment,  and  with  their  risk  of  long-term  damage  to  the  success  of  Ameri- 
can foreign  policy  objectives,  covert  actions  should  not  be  routine.  As  a  foreign 
policy  tool  that  must  necessarily  remain  shielded  from  our  normal  democratic  proc- 
esses and  as  a  method  which  quite  often  has  an  unfavorable  cost-benefit  ratio, 
covert  action  must  be  a  last  resort. 

My  legislation  also  aims  at  clearly  establishing  that  these  clandestine,  covert  ac- 
tions, which  cannot  be  subjected  to  the  usual  public  debate,  will  be  consistent  with 
our  official,  openly  proclaimed  foreign  policy.  Experience  has  shown  that  covert  op- 
erations work  best  when  they  are  consistent  with  our  publicly  avowed  ideals  and 
foreign  policy.  It  would  seem  only  logical  that  neither  overt  nor  covert  policy  can  be 
successful  when  they  are  at  odds  with  each  other  and  since  we  are  governed  by  a 
democratic  system  our  overt  foreign  policy  must  be  the  controlling  force. 

Specifically,  my  first  bill,  H.R.  2787,  would  require  that  in  order  for  a  covert  activ- 
ity to  be  initiated,  the  President  must  make  a  written  finding  that  such  activity  is: 

Essential  to  the  national  defense  or  foreign  policy  of  the  United  States; 

Consistent  with,  and  in  support  of,  the  publicly  avowed  foreign  policy  of  the 
United  States; 

Likely  to  produce  benefits  that  justify  the  anticipated  risks  and  consequences  of 
its  disclosure  to  a  foreign  power; 

Necessary  because  overt  or  less  sensitive  alternatives  could  not  achieve  the  in- 
tended objectives;  and 

Required  by  circumstances  that  dictate  the  use  of  extraordinary  means. 

In  addition  to  providing  more  exacting,  statutory  standards  for  the  executive 
branch,  my  legislation  would  also  transform  the  congressional  role  by  giving  to  the 
two  intelligence  committees  the  authority  to  disapprove  major  covert  actions.  I  an- 
ticipate that  this  will  be  the  most  controversial  provision  of  the  bill,  not  only  in  the 
executive  branch  and  in  the  Congress  but,  in  the  aftermath  of  the  Chadha  decision, 
in  the  courts.  I  myself  have  concluded  after  much  thought  and  experience  with 
covert  actions  that  a  legislative  veto  would  be  the  most  desirable  improvement  in 
congressional  oversight  in  this  area. 

Under  the  present  system,  the  Congress,  or  more  precisely  its  intelligence  commit- 
tees, has  the  right  to  be  "fully  and  currently  informed"  of  "significant  anticipated 
intelligence  activity."  We  can  influence  the  executive  branch  policymakers  by  ex- 
pressing our  concerns  and  misgivings. 

Yet  the  same  statute  which  grants  these  rights  (section  501(a)  of  the  National  Se- 
curity Act)  also  states  that  the  reporting  provision  "shall  not  require  approval  of 
the  intelligence  committees  as  a  condition  precedent  to  the  initiation  of  any  such 
anticipated  intelligence  activity." 

Over  the  years  the  Congress  has  shown  great  reluctance  to  become  involved  in 
intelligence  activities.  In  part  this  stemmed  from  deference  to  the  President  as  the 
architect  of  American  foreign  policy  and  in  part  it  resulted  from  uneasiness  about 
potential  security  breaches  if  Congress  thoroughly  reviewed  intelligence  programs. 

However,  I  would  say  that  the  very  nature  of  intelligence  activities  which  cannot 
be  subjected  to  the  crucible  of  full  public  scrutiny,  cries  out  for  the  involvement  of 
the  people's  branch  of  government,  the  Congress,  in  passing  judgement  on  these  ac- 
tivities. Such  outside  scrutiny  can  also  serve  to  sharpen  the  internal  review  process 
within  the  intelligence  community  and  the  executive  branch.  When  an  outside 
party  has  oversight  authority  those  directly  responsible  for  implementing  a  given 
program  are  more  likely  to  thoroughly  analyze  the  advisability  of  the  program. 

The  revelations  and  investigations  that  rocked  the  intelligence  community  in  the 
mid  1970's  did  move  the  Congress  toward  a  greater  role  in  the  field  of  intelligence 
policy,  culminating  in  the  creation  of  the  two  intelligence  committees.  As  to  the 
question  of  security,  I  must  say,  in  all  due  humility,  that  the  record  of  these  two 
panels  in  protecting  the  Nation  s  secrets  has  been  exemplary. 

Thus,  my  legislation  is  built  on  the  solid  foundations  laid  over  the  past  6  years  of 
congressional  oversight  of  intelligence  activities.  Yet  the  current  arrangement  with 
respect  to  covert  actions  is  less  than  totally  satisfactory.  It  is  ambiguous.  It  confuses 


the  line  between  power  and  responsibility.  The  "plausible  deniability"  that  the  Con- 
gress has  created  for  itself  in  the  area  of  covert  activities  does  not  lend  well  to  full 
accountability  for  either  the  executive  or  legislative  branches. 

It  has  been  argued  repeatedly  by  the  executive  branch  that  given  "CIA  reporting 
of  its  covert  action  programs  to  Congress,  and  congressional  appropriation  of  funds 
for  such  programs"  the  "law  is  clear  that,  under  these  circumstances,  Congress  has 
effectively  ratified  the  authority  of  the  CIA  to  plan  and  conduct  covert  action  under 
the  direction  of  the  President  and  the  National  Security  Council."  (From  testimony 
of  Mitchell  Rogovin,  Special  Counsel  to  CIA  Director,  1975).  And  from  the  Church 
Committee  Report  (1976):  "The  full  Congress  now  has  information  on  covert  action, 
and  it  has  the  power  to  prohibit  or  further  restrict  this  activity,  either  directly  or 
through  limitations  on  the  expenditure  of  funds.  If  Congress  takes  no  such  action,  a 
convincing  argument  can  be  made  that  it  has  authorized  covert  action  by  acquies- 
cence." 

H.R.  2787  seeks  to  remedy  these  problems  by  establishing  a  clear  role  for  the  Con- 
gress in  the  conduct  of  covert  actions.  Under  the  bill,  such  actions  that  involve,  or 
may  involve,  elements  of  high  risk,  major  resources,  or  serious  political  conse- 
quences can  be  vetoed  by  the  concurrent  disapproval  of  the  two  intelligence  commit- 
tees within  15  calendar  days  of  their  receiving  notice  of  the  planned  activity  from 
the  President. 

Other  provisions  in  the  bill:  allow  the  President  to  limit  the  prior  notice  of  major 
covert  activities  to  the  chairmen  and  ranking  minority  members  of  the  intelligence 
committees  in  emergencies;  establish  alternative  procedures  to  authorize  nonmajor 
covert  actions;  define  covert  activities  in  the  same  way  as  the  most  recent  Executive 
order  on  the  subject;  and  exempt  all  wartime  intelligence  operations  from  the  provi- 
sions of  the  bill. 

H.R.  2787  was  introduced  in  April  of  this  year,  but  the  June  23  Supreme  Court 
decision  in  the  case  of  INS  v.  Chadha  raised  serious  questions  about  the  constitu- 
tionality of  the  bill's  legislative  veto  provision.  Therefore,  because  of  these  doubts 
and  in  response  to  other  comments  I  had  received  about  the  original  legislation,  I 
sought  to  develop  a  new  version  of  the  Intelligence  Activities  Oversight  Improve- 
ment Act  that  would  avoid  the  constitutional  question  marks.  The  result  of  this 
effort  was  the  bill  H.R.  3872,  which  I  introduced  on  September  13. 

H.R.  3872  differs  from  my  original  bill  in  two  respects.  First,  it  imposes  more  spe- 
cific reporting  standards  on  the  President  prior  to  the  initiation  of  a  covert  action. 
Second,  in  place  of  the  legislative  veto,  it  substitutes  a  requirement  for  explicit  au- 
thorization for  "any  clandestine  paramilitary  or  military  activity."  This  require- 
ment could  be  waived  provided  the  President  determines  that  covert  aid  to  a  coun- 
try "invaded,  attacked  or  occupied  by  the  armed  forces  of  another  country  ...  is 
essential  in  order  to  meet  extraordinary  circumstances  affecting  the  vital  interests 
of  the  United  States." 

Thus,  in  place  of  the  committee  veto,  H.R.  3872  seeks  to  improve  congressional 
oversight  of  covert  operations  by  requiring  more  precise  information  from  the  Presi- 
dent about  these  operations,  and  by  subjecting  the  most  questionable  category  of 
covert  aid,  namely  paramilitary  or  military  activities  to  a  more  rigorous  congres- 
sional authorization  process. 

The  third  bill,  H.R.  3114,  would  enhance  the  role  of  congressional  oversight  by 
enabling  the  two  Intelligence  Committees  to  more  effectively  monitor  those  CIA  ac- 
tivities which  are  financed  through  the  CIA's  contingency  fund  or  by  transfer  of 
funds  from  another  agency.  In  particular,  H.R.  3114  would  require  the  explicit  ap- 
proval of  the  House  and  Senate  Intelligence  Committees  for  the  release  of  any  funds 
from  the  CIA's  Reserve  for  Contingencies  or  for  the  transfer  of  any  funds  to  the  CIA 
to  the  extent  that:  (a)  the  release  or  transfer  exceeds  $2  million  for  an  activity 
during  a  fiscal  year,  or  (b)  is  to  be  used  to  fund  a  covert  military  or  paramilitary 
activity. 

At  the  moment,  the  power  of  the  purse  is  supposed  to  be  the  prime  means  for 
congressional  control  of  covert  operations.  However,  the  use  of  contingency  funds 
and  transfer  authority  has  severely  weakened  this  power  in  practice.  Thus,  H.R. 
3114  seeks  to  make  the  current  oversight  system  function  properly  and  therefore 
can  be  considered  apart  from  the  more  far-reaching  proposals  made  in  my  other  leg- 
islation. 

In  introducing  these  three  bills  I  hope  to  advance  the  effort  to  establish  a  national 
consensus  on  the  conduct  of  covert  activities.  Such  a  consensus  offers  a  number  of 
important  benefits.  It  would  provide  statutory  guidelines  to  the  Congress,  the  ad- 
ministration and  the  intelligence  community  to  govern  covert  actions  and  to  insure 
that  those  projects  with  high  risks  are  only  undertaken  when  absolutely  essential.  It 
would  improve  public  confidence  in  American  foreign  policy  at  home  and  abroad. 


And  in  the  long  run,  it  would  mean  better  policy,  both  overt  and  covert.  This,  as- 
suredly, is  its  goal. 

The  Chairman.  First  of  all,  I  want  to  express  my  appreciation  to 
Bill  Colby,  who  is  well  known  to  this  committee  and  has  appeared 
before  this  committee  many,  many  times.  He  needs  no  introduction 
to  this  committee  nor  to  anyone  in  this  room.  He  is  an  author,  a 
lawyer,  a  lecturer,  and  one  who  has  been  given  unstintingly  of  his 
time  and  good  counsel  on  a  variety  of  public  issues. 

Once  again  we  want  to  welcome  you,  Bill.  We  are  delighted  to 
have  you.  Why  don't  you  proceed  as  you  wish? 

STATEMENT  OF  WILLIAM  E.  COLBY,  ESQ. 

Mr.  Colby.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  appreciate  your  inviting  me  to  this  important 
discussion  of  congressional  oversight  of  our  intelligence  activities; 
in  particular,  whether  some  changes  in  this  procedure  should  be 
made  pursuant  to  H.R.  2787  and  H.R.  3872.  Having  spent  many 
years  in  the  field  in  covert  action  programs,  as  well  as  having  had 
the  honor  of  dealing  with  this  committee  and  its  Senate  counter- 
part in  the  past,  I  am  indeed  pleased  to  be  able  to  offer  some  of  my 
own  conclusions  on  this  subject. 

My  basic  recommendation,  Mr.  Chairman,  is  not  to  try  to  cross 
every  "t"  and  dot  every  "i"  in  the  oversight  process.  The  major 
change  in  the  relationship  between  the  Congress  and  the  Executive 
as  a  result  of  the  CIA  investigations  in  the  mid-1970's  has  brought 
our  management  of  intelligence  into  full  compliance  with  our  con- 
gressional system.  Prior  to  that  time,  as  you  well  know,  there  was 
a  general  belief  among  leaders  on  both  ends  of  Pennsylvania 
Avenue  that  the  subject  was  an  exception  to  normal  constitutional 
procedures.  With  respect  to  the  Congress,  there  has  been  a  delega- 
tion to  this  committee  and  its  Senate  counterpart  to  act  in  most 
situations  on  behalf  of  the  full  House.  This  is  a  minor  rubric  on  the 
overall  principle  but  one  which  is  absolutely  necessary  if  the  im- 
portant secrets  of  intelligence  are  not  to  be  spread  too  broadly. 

The  provisions  of  section  501(b)(1)  of  H.R.  2787  and  H.R  3872  are 
a  well-meaning  effort  to  define  precisely  certain  essentials  of  good 
covert  action  intelligence  operations.  While  I  understand  the  mo- 
tives which  lead  to  this  effort  and  indeed  have  very  little  problem 
with  the  substance  of  the  general  principles,  I  fear  that  the  process 
required  would  initiate  a  very  substantial  erosion  of  what  should 
be  a  continuing  and  understood  tension  between  the  Executive  and 
Congress  over  the  wisdom  or  lack  thereof  of  individual  projects. 

Trying  to  outline  requirements  for  something  as  inherently  diffi- 
cult as  covert  action  can  lead  to  unnecessary  restrictions  or  agreed 
fictions  which  hardly  conform  with  the  real  world.  As  an  example 
of  the  effort  to  prescribe  the  individual  details  of  a  policy,  I  offer 
you  the  procedures  requiring  the  President  to  certify  each  6 
months  that  the  Government  of  El  Salvador  is  making  progress  on 
a  long  series  of  very  laudable  objectives.  Among  these  is  the  mar- 
velously  phrased  requirement  that  progress  is  occurring  on  essen- 
tial political  and  economic  reforms,  which  are  nowhere  defined  but 
led  to  the  varying  views  of  different  beholders. 


The  constitutional  system  deliberately  established  the  Executive 
as  the  executor  of  policy  and  the  Congress  as  the  decider  of  what 
that  policy  should  be.  To  the  extent  that  the  Congress  steps  over 
into  the  details  of  the  execution  of  policy  it  steps  beyond  the  role 
for  which  it  is  best  fitted.  This  can  result  in  highly  undesirable  de- 
tailed directives  or  limit  the  Executive  from  doing  what  must  be 
done  to  carry  out  policies. 

This  is  most  clearly  brought  out  by  the  difference  between  H.R. 
2787  and  H.R  3872.  In  deference  to  the  Chadha  case,  H.R.  3872  has 
eliminated  the  legislative  veto  by  the  committee  over  covert  activi- 
ties and  replaced  it  by  what  appears  as  a  requirement  that  each 
clandestine  paramilitary  or  military  activity  be  specifically  author- 
ized by  the  Congress  prior  to  its  initiation.  This  would  mean  that 
the  Executive  would  be  required  to  get  full  advance  congressional 
authorization  of  any  clandestine  paramiliary  or  military  activity, 
which  will  insure  that  no  clandestine  activity  of  that  sort  will  ever 
take  place. 

Of  course  the  Congress  will  in  the  future  have  distinct  differ- 
ences with  the  Executive  on  the  desirability  of  conducting  certain 
clandestine  activities,  of  intelligence  as  well  as  covert  action  or 
paramilitary  character.  In  this  situation  the  Congress  has  all  the 
constitutional  tools  at  its  disposal  to  control  this  situation  without 
stepping  into  the  detailed  management  of  such  activities.  The  basic 
power  of  the  purse  and  its  potential  for  restriction  is  there. 

I  might  add,  Mr.  Chairman,  with  respect  to  your  comment  that  it 
is  very  difficult  to  have  that  effect  this  year,  and  not  next  year. 
The  illustration  I  used  on  previous  occasions  to  Members  of  the 
Congress  who  said,  "Well,  what  can  I  do  if  I  disagree?"  was  "You 
can  do  lots  of  things.  You  can  vote  in  the  committee  that  you  object 
to  it.  I  am  sure  the  President  will  take  note  of  that.  He  may  not 
necessarily  agree  with  you.  Second,  you  can  indicate  clearly  that 
you  are  going  to  the  full  House  for  a  vote,  which  has  been  done  on 
certain  occasions,"  and  in  your  case,  very  effectively,  Mr.  Chair- 
man. 

And  third,  I  said: 

There  is  another  very  simple  little  system.  You  can  get  the  Director  of  Central 
Intelligence  up  here  and  you  can  say,  "Now,  you  are  going  to  do  this  even  though 
we  don't  agree  with  you,  right?"  And  he  says,  "Right.  You  say,  "Now  that  project 
is  going  to  cost  you  how  much;  $2  million,  something  like  that?"  "Mr.  Director,  you 
just  put  down  in  your  little  notebook  there  the  figure  of  10  times  $2  million,  $20 
million,  because  that  much  is  coming  off  next  year's  budget".  It  is  not  that  we're 
going  to  bar  next  year's  project  alone.  We  are  going  to  take  it  out  of  your  hide  next 
year.  I  guarantee  you  that  will  catch  his  attention,  and  it  is  right  within  the  consti- 
tutional rights  of  this  committee  to  do. 

The  Chairman.  I  appreciate  the  interspersion  of  those  remarks. 
That  is  an  area  that  we— not  the  last  few  sentences  you  gave  us, 
Bill,  because  I  don't  recall  I  ever  sat  down  and  said,  "Listen,  $2 
million,  multiply  by  10  and  you  are  going  to  be  out  $20  million 
next  year."  No  Members  have  used  that  yet.  But  we  have  in  some 
instances  expressed  to  the  Executive  all  our  concern,  and  often- 
times individual  disapprovals  of  action,  covert  actions. 

Mr.  Colby.  Surely. 

The  Chairman.  I  must  say  this  administration  and  the  past  ad- 
ministration have  listened,  although  they  haven't  always  followed 
our  suggestions  or  advice. 


Mr.  Colby.  Sure. 

The  Chairman.  So  we  do  take  that  role. 

Mr.  Colby.  Right. 

The  Chairman.  Sometimes  it  produces  results;  more  often  it  does 
not.  In  any  event,  we  welcome  those  suggestions. 

Mr.  Colby.  Right. 

The  Chairman.  I  will  try  the  one  on  the  2  million/20  million 
some  time  and  see  what  happens. 

Mr.  Colby.  In  addition  I  respectfully  submit  that  the  present  dif- 
ference between  the  administration  and  the  Congress  over  para- 
military activities  in  Nicaragua  is  a  clear  example  that  the  process 
can  be  made  to  work.  Without  taking  any  position  on  the  merits  or 
the  demerits  of  those  operations,  on  which  I  am  not  precisely 
enough  informed  to  be  able  to  comment,  it  is  plain  that  the  Con- 
gress has  taken  the  responsibility  of  differing  over  the  wisdom  of 
those  operations  and  is  in  the  process  of  exerting  its  will  to  stop 
them.  The  Congress  did  exactly  the  same  thing  with  respect  to 
Angola  in  1975.  I  happen  to  think  that  that  was  a  mistake  at  the 
time  but  I  also  respect  that  the  constitutional  system  permits  the 
Congress  to  take  such  action. 

What  I  am  urging,  then,  is  that  the  Congress  not  try  to  set  up 
some  prior  screen  for  all  such  activity.  It  should  rather  follow  its 
traditional  role  of  supervising  the  activity  of  our  intelligence  agen- 
cies under  general  congressional  guidelines  and  then  raising  specif- 
ic objection  to  any  of  these  activities  which  it  deems  unwise. 

Thank  you  very  much,  Mr.  Chairman. 
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Mr.  Chairman,  thank  you  for  inviting  me  to  this  important  discussion  of  congres- 
sional oversight  of  our  intelligence  activities,  in  particular  whether  some  changes  in 
this  procedure  should  be  made  pursuant  to  H.R.  2787  and  the  discussion  draft  circu- 
lated by  the  committee.  Having  spent  many  years  in  the  field  in  covert  action  pro- 
grams, as  well  as  having  had  the  honor  of  dealing  with  this  committee  and  its 
Senate  counterpart  in  the  past,  I  am  indeed  pleased  to  be  able  to  offer  some  of  my 
own  conclusions  on  this  subject. 

My  basic  recommendation,  Mr.  Chairman,  is  not  to  try  to  cross  every  "t"  and  dot 
every  "i"  in  the  oversight  process.  The  major  change  in  the  relationship  between 
the  Congress  and  the  Executive  as  a  result  of  the  CIA  investigations  in  the  mid- 
1970's,  has  brought  our  management  of  intelligence  into  full  compliance  with  our 
constitutional  system.  Prior  to  that  time,  as  you  well  know,  there  was  a  general 
belief  among  leaders  on  both  ends  of  Pennsylvania  Avenue  that  the  subject  was  an 
exception  to  normal  constitutional  procedures.  With  respect  to  the  Congress,  there 
has  been  a  delegation  to  this  Committee  and  its  Senate  counterpart  to  act  in  most 
situations  on  behalf  of  the  full  House.  This  is  a  minor  rubric  on  the  overall  principle 
but  one  which  is  absolutely  necessary  if  the  important  secrets  of  intelligence  are  not 
be  be  spread  too  broadly. 

The  provisions  of  Section  501  (bXD  of  HR  2787  and  the  discussion  draft  are  a  well 
meaning  effort  to  define  precisely  certain  essentials  of  good  covert  action  intelli- 
gence operations.  While  I  understand  the  motives  which  lead  to  this  effort  and 
indeed  have  very  little  problem  with  the  substance  of  the  general  principles,  I  fear 
that  the  process  required  would  initiate  a  very  substantial  erosion  of  what  should  be 
a  continuing  and  understood  tension  between  the  Executive  and  Congress  over  the 
wisdom  or  lack  thereof  of  individual  projects.  Trying  to  outline  requirements  for 
something  as  inherently  difficult  as  covert  action  can  lead  to  unnecessary  restric- 
tions or  agreed  fictions  which  hardly  conform  with  the  real  world.  As  an  example  of 
the  effort  to  prescribe  the  individual  details  of  a  policy,  I  offer  you  the  procedures 
requiring  the  President  to  certify  each  six  months  that  the  government  of  El  Salva- 
dor is  making  "progress"  on  a  long  series  of  very  laudable  objectives.  Among  these 
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is  the  marvelously  phrased  requirement  that  progress  is  occurring  on  "essential  po- 
litical and  economic  reforms",  which  are  nowhere  defined  but  let  to  the  varying 
views  of  different  beholders. 

The  constitutional  system  deliberately  established  the  Executive  as  the  executor 
of  policy  and  the  Congress  as  the  decider  of  what  that  policy  should  be.  To  the 
extent  that  the  Congress  steps  over  into  the  details  of  the  execution  of  policy  it  steps 
beyonds  the  role  for  which  it  is  best  fitted.  This  can  result  in  highly  undesirable 
detailed  directives  or  limit  the  Executive  from  doing  what  must  be  done  to  carry  out 
policies. 

This  is  most  clearly  brought  out  by  the  difference  between  H.R.  2787  and  the 
Committee's  discussion  draft.  In  deference  to  the  Chadha  case,  the  discussion  draft 
has  eliminated  the  legislative  veto  by  the  Committee  over  covert  activities  and  re- 
placed it  by  what  appears  as  a  requirement  that  each  clandestine  paramilitary  or 
military  activity  be  "specifically  authorized"  by  the  Congress  prior  to  its  initiation. 
This  would  mean  that  the  Executive  would  be  required  to  get  full  advance  congres- 
sional authorization  of  any  clandestine  paramilitary  or  military  activity,  which  I 
will  ensure  that  no  clandestine  activity  of  that  sort  will  ever  take  place. 

Of  course  the  Congress  will  in  the  future  have  distinct  differences  with  the  Execu- 
tive on  the  desirability  of  conducting  certain  clandestine  activities,  of  intelligence  as 
well  as  covert  action  or  paramilitary  character.  In  this  situation  the  Congress  has 
all  the  constitutional  tools  at  its  disposal  to  control  this  situation  without  stepping 
into  the  detailed  management  of  such  activities.  The  basic  power  of  the  purse  and 
its  potential  for  restriction  is  there. 

In  addition  I  respectfully  submit  that  the  present  difference  between  the  adminis- 
tration and  the  Congress  over  paramilitary  activities  in  Nicaragua  is  a  clear  exam- 
ple that  the  process  can  be  made  to  work.  Without  taking  any  position  on  the  merits 
or  the  demerits  of  those  operations,  on  which  I  am  not  precisely  enough  informed  to 
be  able  to  comment,  it  is  plain  that  the  Congress  has  taken  the  responsibility  of  dif- 
fering over  the  wisdom  of  those  operations  and  is  in  the  process  of  exerting  its  will 
to  stop  them.  The  Congress  did  exactly  the  same  thing  with  respect  to  Angola  in 
1975.  I  happen  to  think  that  that  was  a  mistake  at  the  time  but  I  also  respect  that 
the  constitutional  system  permits  the  Congress  to  take  such  action. 

What  I  am  urging,  then,  is  that  the  Congress  not  try  to  set  up  some  prior  screen 
for  all  such  activity.  It  should  rather  follow  its  traditional  role  of  supervising  the 
activity  of  our  intelligence  agencies  under  general  congressional  guidelines  and  then 
raising  specific  objection  to  any  of  these  activities  which  it  deems  unwise. 

The  Chairman.  You  are  familiar  with  the  various  covert  oper- 
ations, some  long,  some  short,  some  last  for  a  longer  period  of  time. 
Some  are  very  expensive,  others  are  not.  And  we  do  concern  our- 
selves with  the  types  of  findings  that  the  President  sends  up  and 
the  particular  recommendations  that  are  made  by  the  National  Se- 
curity Council  on  what  type  of  covert  operation  should  be  started. 

Most  of  them  are  not  large-scale  paramilitary  covert  actions.  Let 
me  ask  whether  or  not  that  kind  of  action,  a  large-scale  action  can 
remain  covert  for  any  length  of  time? 

Mr.  Colby.  I  think  the  details  of  it  can  remain  covert.  How  it  is 
done,  precisely  how  it  is  done.  Certainly,  I  would  not  contend  that 
the  CIA  operations  in  Laos  remained  totally  unnoticed  on  the 
screen  of  the  world.  But  the  details  of  it  certainly  stayed  out  of  the 
newspapers. 

The  Soviet  Union  was  allowed  to  pretend  it  didn't  exist,  because 
there  wasn't  any  confirmation  on  the  record  that  it  existed.  The 
Soviet  Embassy  remained  open  in  Vientiane  during  the  entire  time 
that  it  was  going  on  and  the  fiction  was  maintained  on  all  sides 
that  the  Geneva  agreements  were  not  broken. 

They  weren't  broken  on  the  record.  We  were  breaking  them  co- 
vertly because  the  North  Vietnamese  were  breaking  them  very  vig- 
orously on  the  other  side.  In  order  to  give  some  response  we  had  to 
do  it  in  that  fashion.  It  was  an  agreed,  understood  arrangement  be- 
tween the  great  powers  that  this  go  on. 
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Now,  there  were  various  exposes.  But  it  didn't  actually  become 
an  issue  between  the  Soviet  and  ourselves. 

The  Chairman.  Let  me  ask,  why  was  the  CIA  established? 

Mr.  Colby.  Fundamentally  at  the  beginning  to  set  up  a  central 
place  for  intelligence  to  be  gathered  and  looked  at  and  analyzed, 
and  then  the  assessments  given  to  the  leadership  of  the  Govern- 
ment. Covert  action  became  an  add  on  at  the  early  part  of  the  cold 
war  because  the  Agency  had  an  apparatus  abroad  which  could  op- 
erate, which  could  conduct  secret  operations.  Initially,  the  so-called 
Office  of  Policy  Coordination,  was  set  up  as  a  joint  State-Defense 
organization,  really,  and  just  for  convenience  stuck  into  CIA.  But 
there  was  a  fiction  for  awhile  that  it  had  a  separate  command 
structure  until  General  Smith  said  that  either  he  was  going  to  run 
it,  or  it  wasn't  going  to  be  in  his  territory. 

The  Chairman.  It  has  grown,  of  course,  considerably  over  the 
years,  and  when  was  this  structured,  was  it  1947? 

Mr.  Colby.  1947,  it  was  enacted.  The  OPC  came  in  in  1949  I 
think.  1948. 

The  Chairman.  It  has  grown,  of  course,  because  we  live  in  a 
little  different  and  probably  more  dangerous  world  than  some  20  or 
30  years  ago.  And  as  you  have  indicated,  it  was  structured  original- 
ly for  the  purpose  of  collecting  intelligence,  analyzing  that  intelli- 
gence and  giving  the  result  of  that  analysis  to  our  policymakers. 

In  the  judgment  of  this  chairman  and  I  am  sure  in  the  judgment 
of  the  members  of  this  committee,  we  have  the  finest  intelligence 
collection  capability  in  the  world,  and  we  are  improving,  as  you 
know,  the  analytical  aspect  of  our  intelligence,  and  with  a  consider- 
able degree  of  progress.  However,  it  is  costly.  And  one  reason  why 
it  is  the  best  intelligence  collection  in  the  world  is  because  of  the 
particular  sophisticated  equipment  available  to  it  as  a  result  of  the 
willingness  of  the  administration  and  the  Congress  and  the  people 
who  pick  up  the  tab  to  pay  the  bill  for  it. 

What  sort  of  an  impact  do  you  think  that  paramilitary  covert  ac- 
tions have  upon  the  ability  of  the  intelligence-collection  agency,  the 
CIA,  to  perform  its  duty  on  intelligence  collection  and  analysis? 

Mr.  Colby.  Well,  on  the  analysis,  not  much,  Mr.  Chairman.  I 
don't  think  it  adversely  affects  the  analysis.  The  analysis  is  pretty 
much  compartmented  from  the  covert  action  and  really  conducted 
independently.  There  was  a  time  when  the  analysts  weren't  con- 
sulted on  covert  action.  That  is  well  in  the  past.  I  know  it  changed 
when  I  was  in  office,  that  the  Deputy  Director  for  Intelligence,  the 
head  analyst,  was  consulted  on  covert  action,  major  covert  pro- 
grams and  his  advice  received.  Not  necessarily,  again,  agreed  to, 
but  received. 

On  collection,  I  think  it  creates  problems  in  some  areas  because 
of  the  degree  of  sensationalism  that  is  generally  accorded  the  var- 
ious covert  actions,  particularly  paramilitary  action.  And  this  puts 
a  cast  on  the  nature  of  the  Agency  which  really  conceals  the  major 
mission  and  the  major  activity,  and  sometimes  creates  an  opposi- 
tion to  the  mere  presence  of  the  Agency  in  certain  areas. 

Against  that,  I  think  you  have  to  say  that  the — by  this  time,  that 
image  is  pretty  well  fixed  in  the  minds  of  most  people  in  the  world. 
The  fact  that  the  CIA  might  be  involved  or  not  involved  in  a  partic- 
ular paramiliary  operation  is  not  going  to  change  the  perceptions 
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of  most  of  the  world.  If  the  CIA  stopped  doing  paramilitary  oper- 
ations tomorrow  and  didn't  do  them,  I  think  it  would  be  close  to 
100  years  before  anybody  really  believed  it. 

I  am  sure  you  are  aware,  Mr.  Chairman,  that  in  the  height  of  the 
cold  war  there  were  a  number  of  covert  operations.  As  I  recall  it, 
the  budget  for  the  covert  activities  reached  almost  half  the  total 
Agency  budget  in  the  1950's.  It  then  declined  until  it  was  a  very 
small  proportion  in  the  early  1970's.  Very  small,  less  than  5  per- 
cent, as  I  recall.  I  am  using  figures  that  were  revealed  publicly,  Mr. 
Chairman,  and  officially  revealed.  I  don't  know  what  it  is  today, 
and  I  don't  want  to  know.  But  I  would  hope  that  it  might  have 
gotten  off  the  floor.  But  it  will  never  get  back  to  the  50  percent.  I 
think  there  is  a  clear  perception  that  intelligence  is  the  main  job  of 
the  Agency  today  and  that  they  will  be  cautious  about  these  other 
jobs,  that  they  will  take  them  on  if  there  is  a  clear  belief  that  they 
are  important  to  our  national  security.  They  have  a  risk.  They 
have  inherent  problems  in  them.  Those  must  be  evaluated  before 
they  are  undertaken. 

The  Chairman.  Off  the  record. 

[Discussion  off  the  record.] 

The  Chairman.  Our  second  witness  today  is  Maj.  Gen.  Richard 
Larkin.  General  Larkin  was,  before  his  retirement  from  the  Army, 
Deputy  Director  of  the  Defense  Intelligence  Agency,  which  is  a 
fairly  large  operation.  And  I  think  grew  under  General  Larkin  con- 
siderably, too.  And  he  also  served  as  our  defense  attache  in 
Moscow.  He  appears  today  to  represent  the  Association  of  Former 
Intelligence  Officers,  an  organization  that  frequently  testifies  on 
legislation  before  the  committee  and  also  an  organization  whose  ex- 
pertise and  knowledge  we  appreciate. 

And  so  we  welcome  you  today,  General  Larkin. 

Why  don't  you  give  your  statement.  Then  whatever  questions  the 
committee  may  have,  either  one  of  you  may  respond. 

STATEMENT  OF  GEN.  RICHARD  X.  LARKIN 

General  Larkin.  Thank  you  very  much,  Mr.  Chairman,  members 
of  the  committee,  I  am  very  privileged  to  be  here  today  represent- 
ing the  Association  of  Former  Intelligence  Officers,  which  is  an  or- 
ganization of  more  than  3,500  men  and  women  tied  together  by  the 
common  bond  of  former  service  in  the  various  intelligence  compo- 
nents in  the  Government. 

In  looking  back  on  AFIO's  many  appearances  before  the  Intelli- 
gence Oversight  Committees  of  the  House  and  the  Senate,  and  re- 
calling the  many  important  initiatives  which  have  come  from  your 
committee  for  the  strengthening  of  American  intelligence,  I  regret 
to  say  that  AFIO  appears  today  in  opposition  to  the  legislation 
which  is  before  us  for  discussion.  Frankly,  we  feel  that  these  drafts 
do  not  serve  the  ultimate  purpose  of  strengthening  the  American 
hand  against  the  tough— yes,  and  ruthless— opposition  we  face  in 
our  intelligence  activities  abroad  in  support  of  this  country's  for- 
eign and  defense  policies. 

On  one  point  I  feel  that  this  committee  and  AFIO  are  certainly 
agreed:  That  the  U.S.  Government  must  continue  to  have  the  capa- 
bility to  undertake  what  your  drafts  designate  as  "special  activity." 


11 

By  whatever  name  this  function  is  several  centuries  old.  I  hold  in 
my  hand  one  of  the  few  remaining  copies  of  a  very  rare  book 
indeed.  It  is  devoted  entirely  to  a  French  special  activity,  based 
through  Poland,  to  foster  revolt  in  "parts  of  Hungary  and  Transyl- 
vania." It  is  the  first  book  in  English  of  which  I  am  aware  com- 
pletely devoted  to  the  subject  of  a  special  activity  and  was  pub- 
lished at  Regensburg  in  1683. 

Nor  should  we  forget  the  masterful  operations  in  this  field  of 
George  Washington,  first  as  general  and  then  as  President.  At  the 
request  of  President  Washington,  the  very  first  Congress  in  1790 
appropriated  funds  for  "persons  to  serve  the  United  States  in  for- 
eign parts,"  popularly  known  as  the  secret  service  fund.  The  law 
authorized  the  expenditure  of  some  of  these  moneys,  at  the  Presi- 
dent's discretion,  as  what  we  now  call  unvouchered  funds.  After 
passing  a  law  annually  for  these  "contingent  funds"  for  several  ses- 
sions, the  Congress  gave  it  permanent  codification,  I  believe  in 
about  1810.  Some  of  these  funds  were  also  expended  for  special  ac- 
tivities by  Presidents  Jefferson,  Madison,  and  Tyler. 

Certain  major  questions  immediately  arise  in  the  legislation  now 
before  us.  The  first  is  the  requirement  that  the  President  make  a 
written  finding  that  a  special  activity  is  "essential"  to  the  national 
defense  or  the  foreign  policy  of  the  Unitec  States.  The  word  "essen- 
tial" replaces  the  word  "important"  in  the  present  statutory  re- 
quirement. This  is  hardly  the  time  to  bandy  dictionary  definitions 
of  the  words  "important"  and  "essential."  Suffice  it  to  say  that 
Fowler's  famous  Dictionary  of  Modern  English  Usage  notes — no 
play  on  words,  Mr.  Fowler. 

Mr.  Fowler.  I  would  be  happy  to  claim  kinship. 

General  Larkin.  "Essential"  is  such  that  the  result  would  be  in- 
conceivable without  it.  "Essential,"  we  believe,  would  tie  the  hand 
of  the  Executive  almost  to  the  point  of  eliminating  the  majority  of 
special  activities  which  have  proven  their  worth  as  "important"  on 
many  occasions. 

Section  3(b)(1)  is  taken  almost  verbatim  from  section  131(d)  of  the 
proposed  charger  legislation — National  Intelligence  Reorganization 
and  Reform  Act  of  1978,  S.  2525.  One  would  have  thought  that  that 
issue  had  been  fully  addressed  by  the  Congress  in  1978,  and  proper- 
ly laid  to  rest.  By  the  time  the  proposed  National  Intelligence  Act 
of  1980  appeared,  "essential"  had  reverted  to  the  workable  "impor- 
tant." We  submit,  as  we  did  in  our  analysis  of  S.  2525,  that  the  use 
of  the  word  "essential"  is  unrealistic.  I  would  cite  the  statement  of 
that  most  distinguished  public  servant,  the  Honorable  Clark  Clif- 
ford, who  among  other  positions  served  as  Chairman  of  the  Presi- 
dent's Foreign  Intelligence  Advisory  Board,  when  he  testified  in 
1978  on  S.  2525.  I  quote: 

I  believe  that  there  should  be  a  very  high  standard  for  the  initiation  of  such  spe- 
cial activities.  Whether  "essential"  is  the  proper  standard,  I  am  not  entirely  sure. 

Read  strictly,  it  might  be  questioned  whether  any  activity  could  really  be  consid- 
ered "essential."  The  precise  standard  is  not,  in  my  view,  of  the  greatest  conse- 
quence so  long  as  it  unambiguously  conveys  the  intention  that  such  activities  should 
not  be  entered  into  lightly. 

We  urge  the  committee  to  return  to  the  workable  word  "impor- 
tant." 
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Your  letter  to  AFIO  of  September  9,  1983,  inviting  us  to  testify, 
suggested  that  we  address  the  specific  question:  "Should  substan- 
tive restrictions  be  placed  upon  the  conduct  of  covert  actions?"  Our 
answer  to  that  is  "no."  Intelligence  must  be  flexible.  Covert  action 
must  be  prepared  quickly  to  exploit  targets  of  opportunity.  An  in- 
telligence officer  in  the  field  cannot  travel  with  a  lawyer  at  his 
side.  As  former  DCI  Schlesinger  once  said,  it  would  make  the  Gen- 
eral Counsel's  office  a  "growth  industry."  As  he  has  also  said, 
"Adaptability — under  proper  oversight — is  the  key  to  intelligence 
effectiveness."  What  may  seem  a  proper  restriction  today  may  be 
too  much  for  tomorrow.  We  all  know  that  to  repeal  something 
frozen  in  legislative  concrete  is  often  hard  to  do  quickly. 

As  we  examine  other  sections  in  the  proposals  before  us,  we  are 
struck  by  the  attempt  to  raise  yet  another  specter.  This,  of  course, 
is  the  question  of  prior  notification.  It  would  seem  to  us  that  the 
committee  requirements  are  sufficiently  covered  by  the  provisions 
of  section  501  of  the  National  Security  Act  of  1947,  particularly  as 
the  revised  Hughes-Ryan  amendment  in  effect  considers  a  special 
activity  to  be  a  "significant  anticipated  intelligence  activity." 

I  would  like,  on  this  question,  to  quote  from  the  testimony  of 
John  F.  Blake,  one  of  my  predecessors  as  president  of  AFIO,  when 
he  presented  AFIO's  position  on  S.  2284  in  1980: 

A  flat  requirement  for  prior  notification  raises  the  constitutional  question  of 
Presidential  prerogatives.  We  believe  that  the  "timely  fashion"  standard  found  in 
current  law  is  a  reasonable  reporting  threshold,  responsive  to  the  constitutional  re- 
quirements of  both  the  legislative  and  executive  branches. 

I  would  also  like  to  cite  the  testimony  on  S.  2284  presented  in 
1980  by  the  former  Attorney  General,  Hon.  Griffin  Bell,  and  again 
I  quote: 

.  .  .  provisions  that  impose  unnecessary  restrictions  or  procedural  requirements 
could  detract  from  the  benefits  ...  to  the  point  that  the  national  interest  would  be 
better  served  by  having  no  such  legislation.  I  have  in  mind  particularly  the  provi- 
sions that  have  been  roundly  debated  .  .  .  requiring  prior  reporting  to  the  Congress 
in  one  form  or  another  of  all  covert  action  proposals.  .  .  .  (pp.  326-327). 

Again  Judge  Bell  testified: 

To  the  extent  these  provisions  might  serve  to  prevent  the  President  and  senior 
intelligence  officials  from  carrying  out  vital  activities  with  the  requisite  dispatch 
and  secrecy,  I  believe  them  to  be  unwise,  unnecessary  and  perhaps  unconstitutional. 
From  the  earliest  days  of  this  Republic,  it  has  been  recognized  that  the  foreign  af- 
fairs function  is  necessarily  the  primary  province  of  the  Executive.  .  .  .  The  legisla- 
tive function  must  be  a  reasonable  one,  adding  its  strengths  to  the  process  while  not 
sapping  the  strengths  of  the  Executive.  .  .  .  There  should  be  a  continuing  dialogue 
between  the  Executive  and  the  Congress.  But  the  Congress  should  not,  in  effect,  be 
inserted  into  the  councils  of  the  Executive.  This  would  alter  fundamentally  the 
checks  and  balances  relationship  intended  by  the  framers  of  our  Constitution,  (p. 
327). 

I  have  quoted  at  length  from  Judge  Bell  because  I  feel  that  his 
good  advice,  together  with  the  judgment  of  what  he  called  reason- 
able people,  including  members  of  the  House  and  Senate  Select 
Committees  on  Intelligence,  produced  the  language  which  now 
comprises  section  501  of  the  National  Security  Act  of  1947  and  the 
revised  Hughes-Ryan  amendment.  They  are  working  well,  despite 
some  recently  highly  publicized  differences.  That  is  one  of  the  rea- 
sons why  AFIO  opposes  the  proposed  legislation  before  us  today. 
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Your  letter  also  asked  us:  "Should  the  President  be  required  to 
consult  with  the  Congress  on  a  proposed  covert  action  prior  to 
making  a  finding?"  Again  our  answer  is  "No."  In  the  first  place, 
what  would  be  gained  by  such  consultation  before  the  President  de- 
termines what  his  final  decision  will  be?  He  may  wish  to  change 
his  mind.  Second,  I  revert  to  what  Judge  Bell  said,  which  I  quoted 
earlier:  "*  *  *  the  Congress  should  not,  in  effect,  be  inserted  into 
the  councils  of  the  Executive." 

AFIO  believes  that  these  new  proposals  contain  the  seeds  of  seri- 
ous constitutional  problems;  that  they  go  too  far  in  impinging  upon 
what  is  generally  considered  to  be  the  "primary  province"  of  the 
chief  executive;  that  they  invade  the  command  responsibilities  of 
the  Presidency  itself. 

On  this  point,  I  would  like  to  quote  from  a  memorandum  dated 
October  30,  1969,  to  the  Director  of  Central  Intelligence  from  his 
General  Counsel,  Lawrence  R.  Houston.  Mr.  Houston  served  in 
OSS,  and  was  successively  General  Counsel,  Strategic  Services 
Unit,  Central  Intelligence  Group,  and  CIA  until  his  retirement  in 
1973.  When  he  retired,  he  was  honored  for  his  legal  work  in  intelli- 
gence by  becoming  one  of  the  very  few  recipients  of  the  President's 
National  Security  Medal.  Mr.  Houston  has  recently  agreed  to  serve 
as  AFIO's  legal  adviser.  In  the  1969  memorandum  involving  special 
activities,  Mr.  Houston  wrote,  and  I  now  quote: 

In  essence,  the  question  is  not  a  legal  one.  It  is  the  perpetual  political  power 
struggle  between  the  executive  with  its  responsibility  for  the  conduct  of  foreign  af- 
fairs and  its  authority  over  the  Armed  Forces  and  other  executive  branch  assets  on 
the  one  hand,  and  the  responsibility  of  the  Congress  for  the  provision  of  funds  and 
appropriate  authorizations  on  the  other. 

It  is  with  the  greatest  reluctance,  Mr.  Chairman,  that  I  express 
our  views  in  opposition  to  the  bills  before  us.  We  do  not  believe 
that  they  will  aid  the  American  intelligence  process.  Rather,  they 
are  a  part  of  the  "perpetual  power  struggle"  of  which  Mr.  Houston 
wrote.  They  are  involved  in  constitutional  and  political  issues  far 
beyond  what  we  had  hoped  would  be  before  us  in  1983  and  far 
beyond  our  competence  to  testify  to  or  resolve. 

[The  statement  of  Mr.  Larkin  follows:] 


T7_oci      ^ 
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Mr,  Chairman  and  Members  of  the  Committee: 

In  response  to  your  invitation,  I  am  privileged  to  testify 
as  President  of  the  Association  of  Former  Intelligence  Officers. 
AFIO  is  an  organization  of  more  than  3500  men  and  women  tied  to- 
gether BY  THE  COMMON  BOND  OF  FORMER  SERVICE  IN  THE  VARIOUS  INTEL- 
LIGENCE COMPONENTS  OF  OUR  GOVERNMENT.   We  HAVE  BEEN  ASKED  TO  PRE- 
SENT OUR  VIEWS  ON  THE  LEGISLATIVE  PROPOSALS  EMBODIED  IN  H.R. 

2787,  H.R.  3114,  and  the  Discussion  Draft  you  have  sent  us. 

In  looking  back  on  AFIO's  many  appearances  before  the  intel- 
ligence OVERSIGHT  COMMITTEES  OF  THE  HOUSE  AND  THE  SENATE,  AND  RE- 
CALLING THE  MANY  IMPORTANT  INITIATIVES  WHICH  HAVE  COME  FROM  YOUR 

Committee  for  the  strengthening  of  American  intelligence,  I  re- 
gret TO  SAY  THAT  AFIO  APPEARS  TODAY  IN  OPPOSITION  TO  THE  LEGISLA- 
tion which  is  before  us  for  discussion,  frankly,  we  feel  that 
these  drafts  do  not  serve  the  ultimate  purpose  of  strengthening 
the  American  hand  against  the  tough  -  yes,  and  ruthless  -  opposi- 
tion WE  FACE  IN  OUR  INTELLIGENCE  ACTIVITIES  ABROAD  IN  SUPPORT  OF 
THIS  COUNTRY'S  FOREIGN  AND  DEFENSE  POLICIES. 

On  one  point  I  feel  that  this  Committee  and  AFIO  are  certainly 
agreed:  that  the  United  States  Government  must  continue  to  have 
the  capability  to  undertake  what  your  drafts  designate  as  "special 
activity".  By  WHATEVER  name,  this  FUNCTION  is  several  centuries 

OLD.   I  HOLD  IN  MY  HAND  ONE  OF  THE  FEW  REMAINING  COPIES  OF  A  VERY 
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RARE  BOOK  INDEED,   It  IS  DEVOTED  ENTIRELY  TO  A  FRENCH  SPECIAL  AC- 
TIVITY, BASED  THROUGH  POLAND,  TO  FOSTER  REVOLT  IN  PARTS  OF  HUN- 
GARY and  Transylvania.  It  is  the  first  book  in  English  of  which 

I  AM  AWARE  COMPLETELY  DEVOTED  TO  THE  SUBJECT  OF  A  SPECIAL  ACTIVITY 
AND  WAS  PUBLISHED  AT  RATISBONNE  (ReGENSBURG)  IN  1683,   NOR  SHOULD 
WE  FORGET  THE  MASTERFUL  OPERATIONS  IN  THIS  FIELD  OF  GEORGE  WASH- 
INGTON, first  as  General  and  then  as  President.  At  the  request 
of  President  Washington,  the  very  first  Congress  in  1790  appropri- 
ated funds  for  "persons  to  serve  the  United  States  in  foreign 
parts",  popularly  known  as  the  "secret  service"  fund.  The  law 
authorized  the  expenditure  of  some  of  these  monies,  at  the  Presi- 
dent's discretion,  as  what  we  now  call  unvouchered  funds.  After 
passing  a  law  annually  for  these  "contingent  funds"  for  several 
sessions,  the  Congress  gave  it  permanent  codification,  I  believe 
in  about  1810,  Some  of  these  funds  were  also  expended  for  special 
activities  by  Presidents  Jefferson,  Madison  and  Tyler. 

Certain  major  questions  immediately  arise  in  the  legislation 
now  before  us.  The  first  is  the  requirement  that  the  President 
make  a  written  finding  that  a  special  activity  is  "essential"  to 
the  national  defense  or  the  foreign  policy  of  the  united  states. 
(H.R.  2787,  §  3(b)(1)(A),  similarly  in  the  Discussion  Draft).  The 

WORD  "ESSENTIAL"  REPLACES  THE  WORD  "IMPORTANT"  IN  THE  PRESENT. STA- 
TUTORY REQUIREMENT.   THIS  IS  HARDLY  THE  TIME  TO  BANDY  DICTIONARY 
DEFINITIONS  OF  THE  WORDS  "IMPORTANT"  AND  "ESSENTIAL".   SUFFICE  IT 
TO  SAY  THAT  FOWLER'S  FAMOUS  DICTIONARY  OF  fJODERN  ENGLISH  USAGE 
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notes,  in  effect,  that  "essential"  is  such  that  the  result  would 
be  inconceivable  without  it,  "essential",  we  believe,  would  tie 
the  hand  of  the  executive  almost  to  the  point  of  eliminating  the 
majority  of  special  activities  which  have  proven  their  worth  as 
"important"  on  many  occasions, 

Section  3(b)(1)  is  taken  almost  verbatim  from  section  131(d) 
of  the  proposed  charter  legislation  -  national  intelligence  reor- 
GANIZATION and  Reform  Act  of  1978,  S.  2525.  One  would  have  thought 

THAT  THAT  ISSUE  HAD  BEEN  FULLY  ADDRESSED  BY  THE  CONGRESS  IN  1978, 
AND  PROPERLY  LAID  TO  REST.  By  THE  TIME  THE  PROPOSED  NATIONAL  IN- 
TELLIGENCE Act  of  1980  (S.  2284)  appeared,  "essential"  had  reverted 

TO  THE  WORKABLE  "IMPORTANT".   We  SUBMIT,  AS  WE  DID  IN  OUR  SECTIONAL 

analysis  of  s.  2525,  that  the  use  of  the  word  "essential"  is  unre- 
alistic, i  would  cite  the  statement  of  that  most  distinguished 
Public  servant,  the  Honorable  Clark  Clifford,  who,  among  other 
positions  served  as  chairman  of  the  president's  foreign  intelli- 
GENCE Advisory  Board,  when  he  testified  in  1978  on  S.  2525,  I 
quote: 

"i  believe  that  there  should  be  a  very  high  standard 
for  the  initiation  of  such  special  activities.  whether 
'essential'  is  the  proper  standard,  i  am  not  entirely 

SURE. 

"Read  strictly,  it  might  be  questioned  whether  any  ac- 
tivity COULD  REALLY  BE  CONSIDERED  'ESSENTIAL.'   THE 
PRECISE  STANDARD  IS  NOT,  IN  MY  VIEW,  OF  THE  GREATEST 
CONSEQUENCE  SO  LONG  AS  IT  UNAMBIGUOUSLY  CONVEYS  THE 
INTENTION  THAT  SUCH  ACTIVITIES  SHOULD  NOT  BE  ENTERED 
INTO  LIGHTLY."   (P.  11). 
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We  urge  the  Committee  to  return  to  the  workable  word  "impor- 


tant". 


Your  letter  to  AFIO  of  September  9,  1983.,  inviting  us  to  tes- 
tify, suggested  that  we  address  the  specific  question:  "Should 
substantive  restrictions  be  placed  upon  the  conduct  of  covert  ac- 
tions?" Our  answer  to  that  is  "no".  Intelligence  must  be  flexi- 
ble. Covert  action  must  be  prepared  quickly  to  exploit  targets 
of  opportunity.  An  intelligence  officer  in  the  field  cannot 
travel  with  a  lawyer  at  his  side.  As  former  DCI  Schlesinger  once 
said,  it  would  make  the  General  Counsel's  office  a  "growth  indus- 
try".  AS  HE  HAS  ALSO  SAID,  "ADAPTABILITY  -  UNDER  PROPER  OVER- 
SIGHT -  IS  THE  KEY  TO  INTELLIGENCE  EFFECTIVENESS".   WHAT  MAY  SEEM 
A  PROPER  RESTRICTION  TODAY  MAY  BE  TOO  MUCH  FOR  TOMORROW.   We  ALL 
KNOW  THAT  TO  REPEAL  SOMETHING  FROZEN  IN  LEGISLATIVE  CONCRETE  IS 
OFTEN  HARD  TO  DO  QUICKLY. 

AS  WE  EXAMINE  OTHER  SECTIONS  IN  THE  PROPOSALS  BEFORE  US,  WE 
ARE  STRUCK  BY  THE  ATTEMPT  TO  RAISE  YET  ANOTHER  SPECTER.   THIS,  OF 
COURSE,  IS  THE  QUESTION  OF  PRIOR  NOTIFICATION.   It  WOULD  SEEM  TO 
US  THAT  THE  COMMITTEE  REQUIREMENTS  ARE  SUFFICIENTLY  COVERED  BY 
THE  PROVISIONS  OF  SECTION  501  OF  THE  NATIONAL  SECURITY  ACT  OF 

1947  (50  U.S.C.A.  413),  particularly  as  the  revised  Hughes-Ryan 

AMENDMENT  IN  EFFECT  CONSIDERS  A  SPECIAL  ACTIVITY  TO  BE  A  "SIGNI- 
FICANT ANTICIPATED  INTELLIGENCE  activity". 
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I  WOULD  LIKE,  ON  THIS  QUESTION,  TO  QUOTE  FROM  THE  TESTIMONY 

of  John  F.  Blake,  one  of  my  predecessors  as  President  of  AFIO, 

when  he  presented  AFIO's  position  on  S,  2284  in  1980.  I  quote: 

"a  flat  requirement  for  prior  notification  raises  the 
constitutional  question  of  presidential  prerogatives. 
We  believe  that  the  'timely  fashion'  standard  found  in 
current  law  is  a  reasonable  reporting  threshold,  re- 
sponsive to  the  constitutional  requirements  of  both 
the  legislative  and  executive  branches".  (p.  209). 

i  would  like  to  cite  the  testimony  on  s.  2284  presented  in 

1980  by  the  former  attorney  general,  the  honorable  griffin  bell, 

and  again  i  quote: 

"...  provisions  that  impose  unnecessary  restrictions  or 
procedural  requirements  could  detract  from  the  benefits... 
to  the  point  that  the  national  interest  would  be  better 
served  by  having  no  such  legislation.  i  have  in  mind 
particularly  the  provisions  that  have  been  roundly  de- 
bated... requiring  prior  reporting  to  the  congress  in 
one  form  or  another  of  all  covert  action  proposals...". 
(pp.  326-327). 

Again  Judge  Bell  testified: 

"to  the  extent  these  provisions  might  serve  to  prevent 
the  President  and  senior  intelligence  officials  from 
carrying  out  vital  activities  with  the  requisite  dis- 
patch and  secrecy,  i  believe  them  to  be  unwise,  un- 
necessary and  perhaps  unconstitutional.  from  the  ear- 
liest days  of  this  republic,  it  has  been  recognized 
that  the  foreign  affairs  function  is  necessarily  the 
primary  province  of  the  executive.  ...  the  legislative 
function  must  be  a  reasonable  one,  adding  its  strengths 
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to  the  process  while  not  sapping  the  strengths  of  the 
Executive,  ...  There  should  be  a  continuing  dialogue 
between  the  executive  and  the  congress.  but  the  con- 
gress should  not,  in  effect,  be  inserted  into  the 
councils  of  the  executive.  this  would  alter  funda- 
mentally the  checks  and  balances  relationship  intended 
by  the  framers  of  our  constitution".  (p.  327). 

i  have  quoted  at  length  from  judge  bell  because  i  feel  that 
his  good  advice,  together  with  the  judgement  of  what  he  called 
"reasonable  people",  including  members  of  the  house  and  senate 
Select  Committees  on  Intelligence,  produced  the  language  which 
now  comprises  Section  501  (50  U.S.C.A.  413) of  the  National  Se- 
curity Act  of  1947  and  the  revised  Hughes-Ryan  amendment.  They 
are  working  well,  despite  some  recently  highly  publicized  dif- 
ferences. That  is  one  of  the  reasons  why  AFIO  opposes  the  pro- 
posed legislation  before  us  today. 

Your  letter  also  asked  us:  "Should  the  President  be  required 
to  consult  with  the  Congress  on  a  proposed  covert  action  prior  to 
making  a  finding?"  Again  our  answer  is  "no".  In  the  first  place, 
what  would  be  gained  by  such  consultation  before  the  president  de- 
TERMINES WHAT  HIS  FINAL  DECISION  WILL  BE?   He  MAY  WISH  TO  CHANGE 

his  mind.  Secondly,  I  revert  to  what  Judge  Bell  said,  which  I 

QUOTED  EARLIER:   "...  THE  CONGRESS  SHOULD  NOT,  IN  EFFECT,  BE  IN- 
SERTED INTO  THE  COUNCILS  OF  THE  EXECUTIVE". 

AFIO  BELIEVES  THAT  THESE  NEW  PROPOSALS  CONTAIN  THE  SEEDS  OF 

serious  Constitutional  problems;  that  they  go  too  far  in  impinging 


21 


upon  what  is  generally  considered  to  be  the  "primary  province" 
of  the  Chief  Executive;  that  they  invade  the  command  responsibi- 
lities of  the  Presidency  itself. 

On  this  point,  I  would  like  to  quote  from  a  Memorandum 
dated  October  30,  1969,  to  the  Director  of  Central  Intelligence 
from  his  General  Counsel,  Lawrence  R.  Houston.  Mr.  Houston  ser- 
ved IN  OSS,  AND  WAS  SUCCESSIVELY  GENERAL  COUNSEL  STRATEGIC  SER- 
VICES Unit,  Central  Intelligence  Group,  and  CIA  until  his  retire- 
ment in  1973.  When  he  retired,  he  was  honored  for  his  legal  work 
in  intelligence  by  becoming  one  of  the  very  few  recipients  of  the 
President's  National  Security  Medal.  I  am  pleased  to  say  that  he 
has  now  agreed  to  serve  as  AFIO's  Legal  Adviser.  In  the  1969 
Memorandum  involving  special  activities,  Mr.  Houston  wrote,  and  I 
now  quote: 

"In  essence,  the  question  is  not  a  legal  one.  It  is  the 
perpetual  political  power  struggle  between  the  executive 
with  its  responsibility  for  the  conduct  of  foreign  af- 
fairs and  its  authority  over  the  armed  forces  and  other 
executive  branch  assets  on  the  one  hand,  and  the  respon- 
SIBILITY of  the  Congress  for  the  provision  of  funds  and 

APPROPRIATE  AUTHORIZATIONS  ON  THE  OTHER,"   (HEARINGS  ON 

S.  2284,  1980,  at  p.  197). 

It  is  with  the  greatest  reluctancy,  Mr.  Chairman,  that  I  ex- 
press OUR  VIEWS  IN  OPPOSITION  TO  THE  BILLS  BEFORE  US.   We  DO  NOT 

believe  that  they  will  aid  the  american  intelligence  process. 
Rather,  they  are  a  part  of  the  "perpetual  power  struggle"  of  which 
Mr.  Houston  wrote.  They  are  involved  in  constitutional  and  poli- 
tical issues  far  beyond  what  we  had  hoped  would  be  before  us  in 
1983  and  far  beyond  our  competence  to  testify  to  or  resolve. 
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The  Chairman.  Thank  you  very  much,  General. 

Since  Mr.  Fowler  is  the  creator  of  the  proposals  that  are  now 
before  us,  I  would  yield  to  Mr.  Fowler. 

Mr.  Fowler.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  have  some  random  thoughts  I  would  like  to 
make.  I  will  save  those  for  another  time.  And  if  I  may,  I  will  use 
the  opportunity  to  question  our  witnesses. 

Mr.  Colby,  from  your  testimony,  it  seems  you  seem  to  imply  that 
there  should  be  no  statutory  standards  for  covert  action.  Is  that 
true? 

Mr.  Colby.  Yes,  I  think  so,  Mr.  Fowler.  I  supported  the  1980 
charter  which  would  have  set  certain  standards.  For  one  thing,  a 
bar  against  assassinations,  which  is  only  included  currently  in  the 
Executive  order.  I  think  that  is  the  kind  of  a  far  out  thing  that 
should  not  be  even  contemplated,  and  we  should  be  clear  in  our  re- 
jection of  that  kind  of  activity.  But  outside  of  that,  it  gets  very  dif- 
ficult if  you  get  into  the  details,  to  set  standards  which  will  cover 
problems  that  come  up  in  the  future.  Better  leave  it  to  the  ebb  and 
flow  of  the  relationships  between  this  committee  and  the  executive. 

Mr.  Fowler.  Do  you  think  that  covert  action  should  be  routinely 
used? 

Mr.  Colby.  No,  and  I  think  it  is  not.  I  think  the  requirement  that 
the  President  specifically  approve  it  is  already  a  standard  which  re- 
quires that  it  be  very  seriously  considered  in  the  executive  before  it 
is  approved,  before  it  is  even  submitted  to  the  President. 

Mr.  Fowler.  I  know  your  argument  concerning  the  Constitution 
giving  Congress  the  power  of  the  purse.  Your  belief  that  that  was 
an  adequate  check.  The  example  you  gave  to  the  chairman,  that 
that  was  an  adequate  check  on  any  excess  of  the  Executive. 

Do  you  really  believe  that  it  is  an  adequate  check  on  a  covert  op- 
eration to  cut  off  the  funding  a  year  after  implementation  of  the 
actions,  especially  when  it  is  usually  a  paramilitary  operation? 

Mr.  Colby.  I  think  it  will  make  them  think  very  seriously,  Mr. 
Fowler.  I  think  that  the  relationship  between  the  committee  and 
the  Agency  and  the  Director  and  the  National  Security  Council, 
there  are  going  to  be  differences. 

Mr.  Fowler.  I  don't  think  I  am  making  myself  clear.  I  have 
great  respect  for  you,  Mr.  Colby,  as  I  hope  you  know,  but  I  must 
say 

Mr.  Colby.  You  don't  agree. 

Mr.  Fowler.  I  took,  and  will  continue  to  take,  what  you  said  in 
your  statement  about  threatening  the  Agency  with  an  $18  million 
reduction,  as  being  facetious.  We  can't  blackmail  the  Central  Intel- 
ligence Agency  on  reducing  their  overall  budget  as  a  threat  in  the 
future  if  they  continue  with  a  program  we  do  not  like.  The  record 
should  show  that  I  take  that  as  being  facetious. 

Mr.  Colby.  Not  entirely,  Mr.  Fowler.  I  think  there  should  be  a 
tension  between  the  executive  and  this  committee  and,  as  I  say,  if 
there  is  a  cooperative  attitude  and  deference  to  the  views  of  this 
committee,  fine.  If  there  is  not,  then  this  committee  is  going  to  in- 
dicate ways  in  which  it  can  force  its  will  to  a  degree  on  the  Agency. 
That  is  not  that  far  out  an  idea. 

Mr.  Fowler.  Well,  to  be  specific  without  being  specific 

Mr.  Colby.  Right,  which  we  have  to  do  here. 
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Mr.  Fowler.  Which  is  difficult.  But  as  a  former  Director  of  Cen- 
tral Intelligence  you  know  that  one  of  the  problems,  the  heart  of 
one  of  our  problems  is  the  fact  that  once  a  paramilitary  operation 
is  placed  on  the  table  by  the  executive,  it  is  almost  impossible  to 
stop.  There  is  no  real  check  or  balance  or  after-thought  a  year  after 
the  operation  has  begun. 

First  of  all,  the  ground  has  changed.  The  operation  is  underfoot. 
The  argument  from  any  Director  of  Central  Intelligence  and  any 
policy  administrator  from  whatever  the  agency,  is  that  the  word 
and  actions  of  the  United  States  are  now  on  the  line.  And  if  the 
Congress  comes  behind  the  action  and  discontinues  or  even  reduces 
it,  then  we  have  broken  our  word  to  those  people  who  are  operat- 
ing on  our  behalf,  or  to  our  people  that  are  now  risking  their  lives 
in  such  an  action. 

And  all  of  a  sudden  you  have  a  totally  different  scenario  which 
in  your  experience  I  am  sure,  as  in  those  who  come  before  and 
after,  makes  it — there  is  no  check.  There  is  no  balance.  Because  it 
just  doesn't  get  stopped. 

Mr.  Colby.  With  all  respect,  Mr.  Fowler,  the  Angola  operation 
stopped  right  in  its  tracks. 

Mr.  Fowler.  After  a 

Mr.  Colby.  Resolution  of  the  Congress. 

Mr.  Fowler.  Right.  After  revelations.  After  public  debate,  and 
after  a  very  divisive  national  debate,  both  divisive  in  the  country, 
and  divisive  in  the  Congress,  and  divisive  in  the  community,  which 
I  would  submit  and  would  like,  of  course,  your  response,  could  have 
been  possibly  eliminated  if  we  had  had  some  standards  before  and 
a  debate  on  those  standards,  and  on  what  our  foreign  policy  is 
going  to  be  in  Angola  before  we  willy-nilly  went  into  Angola  in  the 
way  we  did. 

Mr.  Colby.  Well,  I  am  not  sure  of  that,  Mr.  Fowler.  Obviously 
the  Executive  at  that  time  thought  it  was  important  to  the  nation- 
al security.  The  President  operated  under  that  basis,  and  at  that 
time  we  had  the  Hughes-Ryan  Act  which  required  that  the  Presi- 
dent certify  that  that  it  was  important  and  that  it  be  reported  to  a 
number  of  committees. 

In  that  case  it  was  eight  committees,  which  frankly  is  what  led 
to  the  exposure.  I  think  if  it  had  been  in  this  committee  it  would 
not  have  been  exposed  the  way  it  was. 

Mr.  Fowler.  Does  it  not  worry  you  that  under  the  present 
system,  with  no  standards,  that  we  continue  to  run  the  risk  that 
our  covert  policy  in  a  particular  country,  our  covert  foreign  policy 
in  a  particular  country,  is  inconsistent  with  the  publicly  declared 
foreign  policy  of  the  United  States? 

Mr.  Colby.  I  experimented  with  a  whole  series  of  attempted  for- 
mulations of  the  kinds  of  standards  we  are  talking  about.  I  mean, 
the  nonuse  of  torture,  which  we  certainly  wouldn't  use  ourselves, 
but  then  nonconnection  with  anybody  who  did.  And  you  get  out  at 
the  far  end,  and  where  does  your  control  stop  and  where  does  it 
end.  What  will  you  be  blamed  for.  Another  was  an  attempt  to  pre- 
scribe that  the  United  States  not  use  any  weapon  or  technique 
which  is  barred  by  a  treaty  to  which  the  United  States  is  a 
member.  The  biological  and  chemical  ones  were  what  I  was  think- 
ing of,  of  course.  The  answer  to  that  is  we  are  already  barred  be- 
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cause  treaties  are  the  law  of  the  land  and  we  are  stopped,  so  there- 
fore if  you  just  think  about  it,  we  are  already  barred  by  that. 

Mr.  Fowler.  Really  I  appreciate  that,  but  we  are  not  torturing 
anybody,  we  are  not  assassinating  anybody. 

Mr.  Colby.  No,  I  know  it. 

Mr.  Fowler.  We  have  stopped  all  the  heinous  actions,  charges 
that  were  hurled  at  the  Central  Intelligence  Agency  in  the  past. 

Mr.  Colby.  Right. 

Mr.  Fowler.  What  I  am  talking  about  is  the  pursuit  of  policy, 
influencing  a  foreign  government,  trying  to  change  the  political  lay 
of  the  land  in  a  country  covertly,  which  may  or  may  not  be  incon- 
sistent with  the  open  support  of  that  government  or  the  political 
lay  of  that  land,  so  that  we  are  having  inconsistent  foreign  policies, 
one  run  overtly  and  one  run  covetly,  whch  it  seems  to  me  would 
not  be  in  the  national  interests  of  the  United  States  of  America. 

What  this  committee  is  trying  to  do  and  I  am  trying  to  do  in  my 
legislation  is  to  find  a  way.  I  know  it  bothers  everybody,  you,  and 
Mr.  Larkin,  and  Admiral  Turner,  and  all  sorts  of  witnesses,  that 
this  committee  and  by  extension  of  the  Congress  is  trying  to,  quote- 
unquote,  manage  foreign  policy.  I  certainly  don't  want  to  do  that. 
We  are  trying  to  coordinate  foreign  policy  so  that  we  have  one  for- 
eign policy  and  we  do  not  have  a  publicly  declared  foreign  policy 
that  has  been  through  the  debate  and  crucible  of  decision  as  we 
should  do  in  a  democratic  society,  and  then  go  off  in  secret  conduct- 
ing a  policy  called  called  covert  action,  often  involving  paramili- 
tary action  which  I  want  to  talk  to  General  Larkin  about  in  a 
second,  which  is  inconsistent  with  our  open  policy. 

That  is  the  biggest  danger.  That  is  that  we  are  trying  to  address 
in  this  legislation  a  better  coordination  of  our  country's  policies. 
That  is  why  I  cannot  understand  why  professionals  would  shy 
away  from  standards. 

No;  we  can't  debate  Fowler's  usages  or  mine  of  what  is  essential 
or  important,  but  these  standards  which  we  have  worked  on  which 
you  will  recognize  are  not  really  mine,  after  a  little  fine  tuning  be- 
cause we  worked  on  it,  but  they  came  from  the  Church  committee, 
they  came  from  the  Pike  committee.  We  ought  to  have  a  strong 
standard  to  insure  that  we  are  not  using  covert  action  as  a  matter 
of  routine.  That  is  why  it  is  essential  to  the  national  security  of  the 
United  States  should  be  the  standard. 

There  ought  to  be  a  judgment  made  by  somebody  in  advance  that 
the  covert  action  is  not  inconsistent  with  our  overt  policy.  We 
ought  to  determine,  somebody,  whether  or  not  they  could  be  done 
overtly  or  whether  this  is  the  only  way  to  achieve  our  national  ob- 
jective. I  must  say  with  due  respect  and  deference  to  both  of  you 
gentlemen,  that  I  am  not — I  wish  you  would  address  that  one  more 
time,  because  I  don't  see  why  you  would  oppose  standards  of  some 
sort.  If  not  mine,  yours.  You  are  just  going  to  let  any  President  and 
his  unelected  crowd  over  there  just  decide,  well,  this  looks  like  a 
good  thing  to  do.  We  are  going  to  go  mess  around  in  country  X 
today. 

What  is  an  oversight  process,  which  you  both  purport  to  support? 
It  is  not  oversight  if  it  comes  as  an  afterview.  And  if  you  are  going 
to  have  an  afterview,  you  are  in  trouble.  You  don't  have  an  over- 
sight process. 
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Mr.  Colby.  Let  us  take  each  of  the  standards  and  comment,  Mr. 
Fowler. 

Mr.  Fowler.  Please.  I  will  quit  preaching  in  a  minute.  I  am  just 
waking  up. 

Mr.  Colby,  On  the  first  standard  General  Larkin  has  already 
pointed  out  the  difference  between  important  and  essential.  I  cer- 
tainly agree  with  important.  That  is  in  the  law  now. 

Second,  "consistent  with  and  in  support  of  the  publicly  avowed 
foreign  policy,"  I  can  envisage  a  situation,  Mr.  Fowler,  where  we 
have  a  degree  of  hostility  with  a  particular  country,  as  that  coun- 
try, its  leaders,  are  very  opposed  to  us.  And  we  have  an  embassy 
there.  And  we  have  a  longtime  relationship  with  the  previous  gov- 
ernments of  that  country.  So  we  go  through  the  motions  of  contin- 
ued polite  diplomatic  relationships.  But  underneath  it  for  good  rea- 
sons we  are  aware  that  we  must  do  something  to  change  the  course 
or  direction  of  that  government. 

I  am  not  using  any  particular  cases,  but  there  are  those  kinds  of 
cases  around.  In  that  case,  our  publicly  announced,  publicly 
avowed  foreign  policy  is  one  of  continued  diplomatic  relations,  rec- 
ognizing the  sovereignty  and  integrity  of  that  particular  govern- 
ment. Otherwise  you  don't  have  diplomatic  relations.  And  the 
secret  policy  is  to  take  the  steps  necessary,  important  to  our  na- 
tional security,  covertly,  to  change  the  direction  of  events  in  that 
particular  country. 

The  third — the  anticipated  benefits  justify  the  foreseeable  risk 
and  the  likely  consequences. 

Mr.  Fowler.  Likely  consequences  of  disclosure. 

Mr.  Colby.  Of  disclosure,  yes.  If  you  are  going  to  get  a  disclosure, 
you  are  going  to  have  a  serious  effect  in  any  covert  action.  Of 
course,  you  are.  Therefore  you  are  saying  that  there  will  be  sub- 
stantial consequences. 

Mr.  Fowler.  Can  you  think — I  am  sorry. 

Mr.  Colby.  Excuse  me.  Now  in  the 

Mr.  Fowler.  May  I  inject  just  because  I  am  interested? 

Mr.  Colby.  Please. 

Mr.  Fowler.  Is  it  possible  to  conduct  a  paramilitary  operation  of 
any  size  in  today's  technological  world  without  being  discovered  by 
the  press  or  somebody? 

Mr.  Colby.  I  think  so,  yes.  There  are  various  ways.  You  don't 
have  to  send  your  own  young  men  into  the  situation.  There  are 
other  ways  to  do  things  that  could  be  concealed. 

Mr.  Fowler.  Is  it  possible  to  organize  a  paramilitary  operation  in 
a  third  country,  have  them  conduct  an  operation  of  any  sort  of  size 
over  a  company  of  men  and  not  be  discovered? 

Mr.  Colby.  Yes. 

Mr.  Fowler.  You  really  believe  that? 

Mr.  Colby.  Well,  it  may  not  be  that  the  United  States  would  be 
the  originator.  The  United  States  could  be  the  supplier. 

Mr.  Fowler.  All  right. 

Mr.  Colby.  It  is  possible,  which  is  the  key.  It  may  be  known  to 
exist  if  it  has  any  effect.  But  tying  it  to  the  United  States  can  be 
difficult.  I  accept  your  point  that  it  is  difficult,  but  it  is  possible.  On 
the  foreseeable  risks  standard,  well,  foreseeable  risks  as  you  go  into 
it  are  somewhat  different  from  the  known  risks  after  the  thing 
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happens.  Certainly  you  try  to  do  the  best  you  can  to  limit  the  risks 
when  you  go  in.  But  in  the  aftermath  you  say,  well,  gee,  couldn't 
we  have  thought  of  that  as  a  way  that  this  could  come  out?  And  in 
that  case  you  would  have  apparently  a  violation  of  the  standard 
that  the  overt  or  less  sensitive  alternatives  would  not  be  likely  to 
achieve  the  aim. 

Whether  you  can  achieve  it  by  overt  hostile  act  is  another  stand- 
ard. But  maybe  you  don't  want  to  achieve  it  by  an  overt  hostile  act. 
Maybe  you  want  to  achieve  it  by  a  covert  hostile  act.  In  that  case 
the  overt  possibility  would  be  there,  but  you  really  wouldn't  want 
to  do  it.  It  might  be  counterproductive.  The  extraordinary  means 
test  is  just  kind  of  a  general  thing,  I  agree.  I  am  just  doing  this  off 
the  top  of  my  head,  Mr.  Fowler.  But  I  think  that,  with  deep  respect 
to  your  effort  to  try  to  set  these  standards,  and  I  understand  the 
motives  of  it,  and  certainly,  in  deciding  on  a  covert  action,  you 
have  hit  on  exactly  the  things  that  I  think  any  responsible  officer 
and  Director  is  going  to  look  at,  I  do  not  agree. 

Is  this  thing  going  to  get  us  in  more  trouble  than  we  should  be? 
Do  we  really  have  to  do  it?  I  am  glad  to  see  the  President  has  come 
out  with  a  recommendation  for  a  private  foundation  for  much  of 
the  covert  political  action  that  CIA  used  to  do.  I  hope  the  Congress 
moves  ahead  and  establishes  that,  to  do  overtly  what  CIA  used  to 
do  covertly.  I  am  all  for  it.  I  think  that  is  an  excellent  suggestion 
and  that  much  of  our  work  could  be  done  in  that  fashion. 

So  in  terms  of  the  standards,  I  kind  of  agree.  But  if  you  put  them 
into  law  they  begin  to  put  really  some  rather  large  restraints  on 
you,  and  you  are  not  quite  sure  what  you  are  doing. 

Mr.  Fowler.  Mr.  Chairman,  I  have  some  questions  of  General 
Larkin  but  I  have  taken  too  much  time  and  yield  my  time. 

The  Chairman.  All  right.  Let  me  indicate  that  there  are  three 
bills  before  this  committee:  H.R.  2787  which  was  introduced  on 
April  27  by  Mr.  Fowler;  H.R.  3114,  which  was  introduced  on  May 
13  by  Mr.  Fowler;  and  the  discussion  draft  which  is  now  in  bill 
form,  H.R.  3872,  which  was  introduced  on  September  13.  As  I  un- 
derstand it,  the  burden  of  these  particular  hearings  will  be  concen- 
trated on  H.R.  3872.  And  the  major  difference  between  the  first 
two  bills  and  the  final  draft,  H.R.  3872,  concerns  the  action  of  the 
Congress  with  respect  toward  authorization  of  paramilitary  oper- 
ations. I  think  that  is  the  essential  difference  as  I  understand  it.  Is 
that  correct? 

Mr.  Fowler.  That  is  correct,  Mr.  Chairman. 

The  Chairman.  The  third  bill  is  introduced  as  a  result  of  the  Su- 
preme Court  decision  in  INS  v.  Chadha,  which  struck  down  the 
legislative  veto  as  unconstitutional.  The  first  two  bills  contained  a 
form  of  legislative  veto — committee  approval  or  disapproval  and  as 
a  result  of  the  Supreme  Court  decision  Mr.  Fowler  has  introduced 
H.R.  3872,  very  similar  to  the  first  two  except  the  very  essential 
difference  is  that  this  committee  would  not  have  to  approve  covert 
operations. 

Mr.  Whitehurst. 

Mr.  Whitehurst.  Mr.  Chairman,  I  apologize  for  my  tardiness.  I 
will  reserve  the  balance  of  my  time,  and  wish  just  to  make  a  few 
observations.  I  have  read  the  statement  of  both  Mr.  Colby  and  Gen- 
eral Larkin.  I  want  to  commend  both  of  you  on  what  I  think  are 
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excellent  statements  that  goes  to  the  heart  of  this  matter.  As  ev- 
eryone knows,  there  have  been  deep  philosophical  differences  that 
have  manifested  themselves  in  this  committee. 

Philosophical  differences  are  rarely  resolved.  So  let  me  just 
speak  for  myself  in  this  instance.  The  others  members,  of  course, 
are  free  to  do  the  same  thing. 

General  Larkin,  I  take  the  same  view  that  you  do  of  this.  The 
very  nature  of  the  American  Government  is  such,  and  its  history 
demonstrates  it,  that  there  is  a  perpetual  tug  of  war  between  the 
executive  and  legislative  branches.  And  occassionally  the  judicial 
branch  gets  into  it,  too.  One  has  only  to  look  back  in  this  century 
and  see  the  conduct  of  American  foreign  policy  by  successive  Presi- 
dents. Historians  are  free  to  criticize  as  they  wish,  just  as  critics  in 
those  times  suspected  certain  things  and  criticized  policy.  But  I 
think  that  by  and  large  the  record  shows  that  most  of  the  Presi- 
dents, indeed,  I  think  all  of  them,  have  taken  a  responsible  attitude 
toward  the  conduct  of  foreign  policy  and  utilization  of  Executive 
power  in  executing  policydecisions. 

That  includes  some  very  dangerous  times.  In  spite  of  the  lengths 
that  Franklin  Roosevelt  went  to  in  1939,  1940,  and  1941,  given  the 
threat  that  existed  in  the  world,  not  only  to  the  vital  interests  of 
the  United  States,  but  to  people  with  whom  we  have  had  tradition- 
al ties,  few  today  would  fault  him  for  the  actions  that  he  took. 

In  this  instance  I  really  am  very  much  afraid  that  we  are,  with 
the  best  of  intentions,  perhaps,  by  those  who  support  this  legisla- 
tion, are  going  to  end  up  inhibiting  the  effective  conduct  of  Ameri- 
can foreign  policy  and  the  achievement  of  our  policy  goals.  I  want 
to  ask  again,  the  question  to  which  the  chairman  has  alluded,  and 
that  is,  what  is  the  constitutionality  of  this  legislation? 

Mr.  Colby,  General  Larkin,  do  you  all  think  the  constitutionality 
is  challengeable  or  not? 

General  Larkin.  Of  this  legislation? 

Mr.  Whitehurst.  Yes,  sir. 

General  Larkin.  Yes,  sir,  I  do. 

Mr.  Whitehurst.  Mr.  Colby,  how  about  you? 

Mr.  Colby.  I  am  not  sure.  I  think  that  the  Congress  has  a  right 
to  put  limits  on  particular  activities. 

Mr.  Whitehurst.  I  agree  with  that.  I  think  every  person  in  this 
room  does.  I  am  not  saying  and  I  don't  want  to  convey  the  impres- 
sion that  I  am  for  giving  the  CIA  a  blank  check. 

Mr.  Fowler.  No;  I  know. 

Mr.  Whitehurst.  But  go  ahead. 

Mr.  Colby.  I  think  that  it  is  a  codification  of  what  the  Congress 
would  do  with  its  appropriations  and  authorization  process.  In  that 
sense  I  think  it  probably  could  not  be  challenged  on  constitutional 
grounds,  except  perhaps  requiring  specific  authorizations  for  the 
use  of  clandestine  paramilitary  or  military  activity.  You  do  have 
an  out  there,  in  case  of  emergencies,  so  that  is  an  attempt  to  recog- 
nize that  the  President  has  a  constitutional  right  to  act  in  an  emer- 
gency. 

So  I  would  say  it  is  skirting  on  the  edge.  But  I  think  it  probably 
is  constitutional.  I  think  unwise,  but  constitutional. 

Mr.  Whitehurst.  I  am  sorry? 
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Mr.  Fowler.  I  think  it  is  unwise,  but  constitutional.  I  have  the 
same  feeling  about  the  War  Powers  Act. 

Mr.  Whitehurst.  So  do  I. 

Mr.  Fowler.  It  is  unwise  but  it  is  probably  constitutional.  I  know 
the  Executive  is  continually  taking  the  line  that  it  is  not  constitu- 
tional. But  I  am  not  so  sure  of  that. 

Mr.  Whitehurst.  Perhaps  the  courts  will  have  an  opportunity  ul- 
timately to  determine  that.  I  yield  back  the  balance  of  my  time, 
Mr.  Chairman,  I  thank  you. 

The  Chairman.  With  respect  to  Mr.  Whitehurst's  question  on  the 
constitutionality  of  H.R.  3872,  the  bill  that  we  are  now  concerned 
with,  I  think,  my  own  judgment  is  that  the  Congress  has  that 
power  to  authorize  or  not  authorize  a  particular  paramilitary  oper- 
ation. I  say  that  in  the  context  of  the  particular  paragraph  that  re- 
quires authorization  of  a  particular  paramilitary  or  military  activi- 
ty unless  specifically  authorized  by  Congress. 

And  it  goes  on  to  provide  an  exception  if  the  President,  in  addi- 
tion to  the  findings  which  are  required  under  this  bill,  determines 
that  providing  such  clandestine  support  to  individuals  or  groups  or 
organizations  within  the  country,  is  essential  in  order  to  meet  ex- 
traordinary circumstances  vital  to  the  United  States.  I  think  it  is 
important  for  the  President  to  do  what  should  be  done  at  a  time 
when  perhaps  Congress  could  not  act  or  Congress  could  not  act  fast 
enough  in  order  to  accomplish  when  the  President  thinks  should  be 
accomplished  under  those  particular  provisions  of  the  bill  itself. 

Mr.  McCurdy. 

Mr.  McCurdy.  Thank  you,  Mr.  Chairman. 

Mr.  Colby,  I  just  had  a  couple  questions  for  you.  In  your  experi- 
ence in  the  intelligence  community,  who  generally  initiates  covert 
activity?  The  Agency  itself,  or  the  Secretary  of  State,  or  the  Presi- 
dent? Has  there  been  any  general 

Mr.  Colby.  I  have  seen  them  start  everywhere.  I  have  seen  them 
start  in  the  Agency,  start  in  the  State  Department,  start  in  the  De- 
fense Department,  start  in  the  National  Security  Council.  Any- 
where, it  can  start.  Then  usually  it  is  sent  to  the  Agency  to  develop 
a  specific  plan.  So  in  that  sense,  it  initiates  the  specific  planning 
process. 

Mr.  McCurdy.  Do  you  believe  the  Director  is  the  primary  or  ulti- 
mate arbiter  before  it  goes  to  the  President  as  to  whether — who 
within  that  Agency  would  make  the  final  decision? 

Mr.  Colby.  Well,  the  Director  within  the  Agency,  certainly.  If  he 
opposed  it,  it  would  be  very  unlikely  that  the  activity  would  take 
place.  But  he  might  be  directed  by  a  President,  just  not  to  ask  ques- 
tions, just  go  do  what  he  was  told. 

Mr.  McCurdy.  I  personally — I  tend  to  agree  with  Mr.  Whitehurst 
when  he  has  talked  about  this  on  a  number  of  occasions.  But  I 
think  there  is  a  real  problem  between,  and  I  am  not  sure  I  under- 
stand the  distinction,  maybe  we  can  have  that  clarified  before  the 
day  is  out,  between  managing  and  coordinating  foreign  policy,  be- 
cause I  personally  do  not  believe  we  should  have  535  Secretaries  of 
State  in  this  body,  and  that  there  is  a  power  struggle,  we  experi- 
ence it  every  day,  from  the  War  Powers  Act  to  other  pieces  of  legis- 
lation. 
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But  notwithstanding  that  philosophical  view,  do  you  see  a  dis- 
tinction between  managing  and  coordinating  foreign  policy,  and 
the  role  of  the  Congress  versus  the  administration? 

Mr.  Colby.  Well,  there  is  clearly  a  difference  in  roles.  It  is  the 
Executive's  job  to  do  the  actual  management.  It  is  the  Congress  job 
to  put  out  the  general  principles,  and  then  to  monitor  it  and  make 
sure  that  the  action  is  consistent  with  those  general  principles. 

Mr.  Fowler.  Will  the  gentleman  yield  on  that  point? 

Mr.  McCurdy.  Yes. 

Mr.  Fowler.  Mr.  Colby,  you  said  the  constitutional  system  delib- 
erately established  the  Executive  as  the  executor  of  policy  and  the 
Congress  as  the  decider  of  what  that  policy  should  be.  It  seems  to 
me  there  is  no  more  important  decision  than  what  our  covert 
policy  should  be,  and  that  is  the  function  of  Congress.  Since  Wood- 
row  Wilson,  we  have  gotten  it  backwards.  But  I  completely  agree 
with  your  constitutional  interpretation,  as  did  another  constitution- 
al authority  no  longer  on  this  committee,  Mr.  McClory  from  Illi- 
nois. And  that  is  that  we  should  decide  what  the  policy  is;  then, 
yes,  the  President  as  the  Chief  Executive  is  the  executor  of  that 
policy. 

But  we  are  now  doing  it  completely  backwards,  I  would  submit. 
And  I  submit  your  interpretation  in  your  testimony  is  correct. 

Mr.  Colby.  I  stand  by  that  statement.  I  agree  with  you  that  the 
Congress  ultimately  sets  the  overall  limits  of  policy.  What  I  am 
saying  is,  don't  try  to  codify  in  a  specific  procedure  here  these  gen- 
eral points  of  policy.  Take  them  up  on  each  case.  And  look  at  each 
case,  see  whether  you  like  it,  don't  like  it,  feel  it  is  within  the 
limits  of  what  ought  to  be  going  on  or  should  be  proscribed. 

The  machinery  is  there  to  do  exactly  that. 

Mr.  McCurdy.  But  the  question  is  whether  the  machinery  is 
there  if  we  agree  or  disagree  on  a  case-by-case  basis. 

Mr.  Colby.  Right. 

Mr.  McCurdy.  Your  personal  opinion  and  your  experience  is  that 
the  machinery  is  adequate? 

Mr.  Colby.  Well,  the  one  I  particularly  recall  is  Angola,  which 
stopped  dead  in  its  tracks  when  Congress  exerted  its  will. 

Mr.  Fowler.  If  the  gentleman  would  yield  again  on  a  specific.  Do 
you  believe  that,  Mr.  Colby,  just  to  wind  this  up,  that  the  current 
controls  over  the  transfer  authority  and  the  contingency  fund,  you 
being  a  DCI,  knowing  how  those  are  used,  are  they  adequate  in 
your  opinion  to  protect  Congress  oversight  role? 

Mr.  Colby.  I  think  the  Congress  is  informed  to  the  degree  that 
Congress  wants  to  be  informed.  Once  it  is  informed,  it  can  make  a 
judgment  as  to  what  should  be  done  or  should  not  be  done.  And 
raise  it  as  a  resolution  in  the  committee  first.  If  that  doesn't  really 
catch  the  executive's  attention,  as  Mr.  Boland  did,  I  think  with 
great  skill,  raise  it  on  the  floor,  in  the  form  of  a  resolution  on  the 
floor. 

I  think  that  is  an  example  of  the  workings  of  the  machinery.  I 
know  you  have  a  problem  in  that  the  makeup  of  the  Senate  is  not 
the  same  as  the  makeup  of  the  House.  That  is  inherent  in  the  Con- 
stitution. 

Mr.  Fowler.  That  is  the  constitutional  system? 

Mr.  Colby.  That  is  the  constitutional  system,  yes. 
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Mr.  McCurdy.  General  Larkin,  do  you  agree  with  the  analysis 
Mr.  Colby  has  just  made? 

General  Larkin.  In  what  respect,  sir? 

Mr.  McCurdy.  As  far  as  the  role  of  the  Congress  in  establishing 
general  policy,  and  administration  as  far  as  execution  of  the  policy. 

General  Larkin.  I  agree.  And  I  think  it  should  be  pointed  out 
that  any  covert  operations  which  are  undertaken  are  in  support  of 
overt  policy  with  which  Congress  has  agreed.  Here  is  where  we  get 
into  management  versus  coordination.  If  you  are  going  to  tell  the 
President  or  agree  with  the  President  that  this  is  the  way  we  ought 
to  be  associated  with  a  particular  country,  and  now  you  are  going 
to  turn  around  and  tell  him  how  to  associate  with  that  particular 
country,  or  how  to  make  it  come  out  the  right  way,  I  think  you  are 
getting  very  deeply  into  his  management  responsibilities. 

Whether  or  not  the  overt  policy  toward  a  country  is  public  or  is 
not  public  is  immaterial.  I  can  think  of  several  countries  in  the 
world  where  I  wish  that  we  had  considerably  more  covert  activity 
going  on  than  we  do.  Although  the  overt  relations  between  our 
countries  are  above  board.  The  Iron  Curtain  countries,  for  example, 
where  we  are  making  loans  or  we  have  embassies,  we  have  trade. 
That  is  the  announced  policy. 

Mr.  McCurdy.  I  believe,  as  I  think  Mr.  Colby  gave  the  proper  in- 
terpretation of  law,  that  it  is  constitutional.  But  I,  too,  question  the 
wisdom.  I  think  that  is  what  we  are  asking 

Mr.  Colby.  Yes,  sir. 

Mr.  McCurdy  [continuing].  From  you  today,  is  from  your  experi- 
ence whether  this  particular  legislation  throws  up  too  many  road- 
blocks to,  or  hurdles  to  overcome  in  order  to  accomplish  effective 
covert  activity  from  a  procedural  standpoint.  And  is  that  basically 
what  your  argument  is,  that  there  are  too  many  impediments  for 
the  administration  or  the  agency  to  overcome?  Is  that  your 

General  Larkin.  That  is  correct,  sir. 

Mr.  Colby.  I  would  add,  Mr.  McCurdy,  that  the  experience  with 
the  certifications  for  various  countries  in  Latin  America  and  so 
forth,  reveals  that  that  kind  of  meticulous  requirement  for  each 
thing  creates  a  debate  every  time  which  is  not  all  that  necessary 
over  the  wording. 

There  may  be  a  real  debate  about  our  policy,  whether  we  should 
be  doing  it.  Fine.  Let's  face  that  one.  But  each  6  months  this  re- 
quirement gets  you  into  a  word  game  rather  than  getting  to  the 
merits  as  to  whether  it  is  a  good  policy  or  not. 

Mr.  Fowler.  If  the  gentleman  would  yield  a  minute.  Again  I  just 
want  to  try  to  keep  this  on  track  the  best  we  can  because  we  are 
doing  well,  even  in  disagreement.  But,  remember,  we  are  talking 
about  a  secret  process.  There  is  no  outward  certification  or  bureau- 
cratic hassling.  There  are  14  of  us  around  here  and  a  representa- 
tive of  the  President  of  the  United  States  says  this  is  what  we  want 
to  do  in  country  X.  There  are  no  bureaucratic  impediments  here. 
There  is  no  involved  process. 

There  is  what  we  called  it,  in  1960,  a  BOGSAT,  an  acronym 
standing  for  a  bunch  of  guys  sitting  around  a  table.  With  a  couple 
of  equal  branches  of  the  government  trying  to  figure  out  whether 
we  are  going  to  take  the  risk  of  a  military  adventure,  trying  to  do 
it  secretly  in  a  foreign  country.  With  all  respect  to  everybody  and 
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not  talking  about  any,  there  is  no  cumbersome  process,  there  are 
no  certifications,  no  papers  to  be  filed.  It  is  all  done.  We  have  win- 
nowed it  down  from  160  Members  of  Congress  have  to  be  advised  to 
14  of  us,  trying  to  work  together  with  a  Democratic  President,  Re- 
publican President,  or  whoever,  so  we  don't  have  to  come  back  6 
weeks  later  or  6  months  later  and  ask  are  we  going  to  invoke  the 
War  Powers  Act. 

Somebody  ought  to  be  concerned  about  how  we  get  from  escala- 
tion of  a  paramilitary  activity  into  a  war  involving  the  United 
States  of  America.  That  is  what  we  are  trying,  this  committee  is 
trying  to  prevent.  That  is  what  this  legislation  is  about.  It  is  not 
about  anything  else.  We  can  disagree  on  the  constitutionality  and 
the  wisdom.  It  doesn't  take  public  or  private  briefings  to  look  into 
every  continent  of  this  world  from  Africa  to  Central  America  to  the 
Middle  East  to  Europe  with  the  Soviet  Union,  Communist  China,  to 
see  where  there  is  the  danger  of  certain  activities  conducted  by  our 
country  or  others  attempted  to  be  conducted  clandestinely  that,  if 
they  are  escalated,  could  evoke  a  major  confrontation  between  the 
superpowers. 

So  please  help  us  as  we  all  question,  to  try  to  figure  out  how  we 
have  a  process.  We  are  the  delegates  of  the  Congress  to  look  into 
an  inherently  secret  process  that  must  remain  secret.  But  it  ain't 
like  the  Military  Assistance  Act  and  the  arms  sales  and  human 
rights  certifications.  There  is  nothing  about  anything  on  the  table 
or  proposed  that  would  get  us — get  the  Congress,  get  the  535  secre- 
taries of  states  here  into  that  kind  of  process. 

Mr.  Colby.  Mr.  Fowler,  to  take  an  example,  this  act  in  its 
present  form,  prior  authorization,  would  mean  that  the  Congress 
must  past  a  resolution  before  the  President  could  give  assistance  to 
one  of  our  close  Middle  East  friends  faced  with  a  major  revolt 
within  his  country,  not  an  open  attack  which  is  what  the  bill  re- 
quires, by  some  dissident  group  supported  by  the  Soviet  Union. 

Now,  we  would  have  to  debate  that  through  the  Congress  while 
the  war  was  being  lost  in  that  country,  while  the  revolution  was 
being  lost.  I  think  that  is  a  mistake. 

Mr.  Fowler.  Well,  let  me  say  to  you,  Mr.  Colby,  I  don't  think,  I 
do  not  think  your  interpretation  of  the  law,  either  current  law  or 
my  proposal,  is  correct.  That  under  your  example  both  under  cur- 
rent law  and  my  proposal,  the  ability  of  the  President  of  the 
United  States  to  act  immediately  and  without  consultation  with 
this  committee  in  an  emergency  situation  deemed  to  be  in  the  na- 
tional interest  of  the  United  States  is  protected.  Both  under  cur- 
rent law  and  under  my  proposals,  in  wartime,  all  this  legislation  is 
waived  in  wartime  activities. 

What  we  are  talking  about  is  not  an  emergency  situation  involv- 
ing an  attack  on  the  United  States  or  one  of  our  allies,  but  basical- 
ly a  paramilitary  or  military  operation  with  a  specific  goal  that  is 
thoughtfully  planned  in  advance  and  sought  to  be  implemented. 
And  in  our  experience,  and  several  of  us  here  have  been  original 
members  of  this  committee  for  7  years,  these  things  have  long 
fuses.  We  have  had  situations  certainly  where  there  was  emergen- 
cy situations  where  the  President  had  to  act.  And  it  is  no  secret 
that  the  Iranian  rescue  was  probably  the  primary  example. 
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But  there  is  nothing  in  this  legislation  or  in  current  law  I  say  to 
you  that  would  prohibit  the  President  of  the  United  States  from 
acting  in  the  situations  you  just  described. 

Mr.  Colby.  It  says  no  funds  appropriated  may  be  used  to  support 
any  clandestine  paramilitary  or  military  activity  unless  specifically 
authorized  or  in  the  case  of  a  country  or  territory  invaded,  at- 
tacked or  occupied  by  the  Armed  Forces  of  another  country,  then 
the  President  can  do  certain  things. 

Mr.  Fowler.  And  I  will  desist  again.  I  think  the  question  is 
whether  or  not  the  President  deems  the  national  security  is  such  in 
an  emergency  that  he  has  to  act  immediately.  Or  if  there  is  an  oc- 
cupation by  a  foreign  country,  and  he  wants  to  promote  an  activity 
clandestinely  that  is  of  sufficient  scale  that  requires  planning  and 
time,  then  we  say,  come  to  us  and  ask  for  the  money.  That  is  the 
difference. 

Mr.  Colby.  Well,  we  talked  about  whether  any  of  these  could  be 
retained  as  secret  activities.  And  if  done  through  sufficient  other 
people  around,  they  could  be  done  very  quickly  indeed.  And  the 
clandestine  involvement  of  the  United  States  concealed.  But  under 
this  legislation,  the  United  States  would  not  be  allowed  to  suggest 
to  that  country  that  they  would  reimburse  them  for  the  expenses 
involved. 

Mr.  Fowler.  Well,  I  can  accept  that,  please,  and  will  look  into  it 
very  carefully  because  it  is  not  my  intent  to  be  that  restrictive. 

Mr.  Colby.  If  there  were  a  general  release  at  the  end  for  super- 
emergencies  I  think  you  would  be  all  right,  but  that  particular  pro- 
vision  

Mr.  Fowler.  We  thought  we  had  that  in  there.  I  will  make  sure 
we  have  that. 

The  Chairman.  Would  the  gentleman  yield?  I  just  want  to  get 
this  back  on  track  a  bit  to  find  out  precisely  what  Mr.  Colby  and 
General  Larkin  and  your  counsel,  who  is  one  of  the  better  ones  in 
Washington  here,  I  understand  that  you  are  opposed  to  this  section 
of  the  bill  which  would  require  authorization  of  a  paramilitary  or 
military  activity  by  the  Intelligence  Committees  of  the  House  and 
Senate.  You  are  opposed  on  that  basically.  You  are  just  opposed  to 
that  no  matter  what  the  option  may  be  that  Mr.  Fowler  has  enun- 
ciated? 

Mr.  Colby.  Basically  yes. 

General  Larkin.  Basically,  yes,  sir.  Prior  notification  of  covert 
activities,  we  keep  referring  to  paramilitary  but  there  are  many 
other  covert  activities  other  than  paramilitary. 

The  Chairman.  Well,  that  is  true. 

Mr.  Fowler.  We  could  separate  those  out.  What  we  are  interest- 
ed in  is  paramilitary  operations. 

Mr.  Colby.  Well,  I  think  my  approach  is  that  of  avoiding  a  Gu- 
liver  situation,  with  the  little  strings  across  line,  each  one  on  by 
another  Lilliputian,  so  by  the  time  you  get  them  all  there  he  can't 
move.  So  you  could  say,  well,  he  could  break  any  one  of  them.  This 
isn't  very  important.  But  when  you  add  them  all  together  he  is  tied 
down.  And  that  is  what  concerns  me. 

The  Chairman.  Thank  you. 
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Mr.  McCurdy.  I  think  you  can  tell  that  Mr.  Fowler  is  very  con- 
cerned about  this,  he  has  done  a  good  job.  I  think  he  is  a  words- 
mith  and  a  very  brilliant  person. 

Can  you  tell  me,  and  what  I  am  trying  to  do  is  focus  in  on  what 
the  issue  is  and  what  we  have  to  decide  on,  what  in  your  judgment 
are  the  criteria  for  an  effective  covert  action,  or  the  criteria  for 
commencing  a  covert  action?  I  think  Senator  Church  in  his  com- 
mittee report  had  raised  some,  and  I  think  the  ability  to  disclaim  it 
was  one.  Potential  for  success  was  probably  a  criterion. 

What,  from  you  as  experts,  are  the  criteria? 

Mr.  Colby.  Again  I  think  Mr.  Fowler  stated  it  quite  well.  I  think 
those  are  pretty  good  standards.  You  could  think  of  some  others 
perhaps.  But  I  think  those  are  very  effective  ones.  My  only  ques- 
tion is  whether  you  want  to  write  them  in  a  law,  whether  you  want 
to  use  them  as  a  basis  for  your  judgment  as  you  go  along  and  have 
differences  as  to  whether  they  are  true  or  not,  whether  they  are 
valid  or  not  in  the  particular  case.  But  whether  you  want  to  abso- 
lutely set  it  in  concrete.  I  think  Mr.  Fowler  has  stated  them  very 
effectively. 

I  would  argue  with  the  essential  versus  important  test,  but  cer- 
tainly those  are  considerations  you  have  to  take  into  account. 

General  Larkin.  I  would  question  also  the  consistency  with  pub- 
licly avowed  foreign  policy  as  Mr.  Colby  brought  out.  There  are 
cases  when  the  publicly  avowed  foreign  policy  is  not  the  real  for- 
eign policy. 

Mr.  Fowler.  Well,  if  I  may  address  that  just  for  a  second.  I  am 
not  talking  about  merely,  quote,  correct,  under  your  example,  dip- 
lomatic relations  with  Country  X,  be  it  Communist  or  non-Commu- 
nist. Those  correct  diplomatic  relations  would  not  preclude,  in  my 
opinion,  a  covert  policy  aimed  at  curbing  an  aspect  of  that  coun- 
try's policy  with  which  we  disagree. 

You  know,  support  for  terrorism,  for  instance,  which  our  publicly 
avowed  foreign  policy  also  opposes.  What  I  am  talking  about  is  sup- 
port for  a  country  on  the  one  hand  and  trying  to  overthrow  it  on 
the  other. 

I  yield. 

Mr.  Colby.  Mr.  Fowler,  we  have  done  exactly  that. 

Mr.  Fowler.  Of  course,  we  have  done  exactly  that.  But  it  ain't 
right. 

Mr.  Colby.  I  think  one  of  the  worst  things  we  did  was  the  over- 
throw of  President  Ngo  Dinh  Diem  at  a  time  when  we  were  sup- 
porting his  government. 

Mr.  Fowler.  When  I  say  it  ain't  right,  I  am  not  trying  to  make  a 
moral  judgment.  It  is  silly.  It  is  foolish  and  it  does  not  work.  It 
cannot  work. 

Mr.  Colby.  The  President  at  that  time  was  in  accord  with  the 
policy  and  thought  that  was  the  best  thing  that  could  be  done  for 
the  long-term  protection  of  Vietnam.  I  thought  he  was  wrong  but 
that  was  a  conscious  decision.  A  lot  of  other  people  thought  he  was 
right,  too. 

Mr.  Fowler.  Well,  there  are  other  examples  which  I  can't  give. 
But  thank  you. 

The  Chairman.  Mr.  Stump? 

Mr.  Stump.  Thank  you,  Mr.  Chairman. 
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General  Larkin,  Mr.  Colby,  let  me  thank  you  for  a  very  good 
statement.  I  particularly  agreed  with  what  you  said  about  how  we 
should  make  these  decisions  on  a  case-by-case  basis.  Certainly  any- 
body who  has  been  around  here  long  enough  knows  that  the  Con- 
gress has  control  either  by  the  purse  strings  or  by  the  resolution. 
And  that  any  other  attempt  to  change  the  process  is  for  other  rea- 
sons. Let  me  ask  both  of  you  a  question. 

Do  you  view  the  prior  notification  requirements  in  H.R.  3872  as 
an  improvement  to  the  present  system  or  just  another  attempt  to 
prohibit  the  use  of  covert  activities? 

General  Larkin.  I  would  interpret  it  definitely  as  being  a  very 
strong  debilitator,  inhibitor  to  the  conduct  of  covert  activities. 

Mr.  Colby.  I  think  there  is  a  feeling  that  covert  activities  should 
only  very  rarely  be  used.  That  is  where  the  word  essential  comes 
from.  What  is  essential  to  the  national  security?  Some  people  say  if 
you  burn  down  the  Capitol,  the  country  would  still  be  here.  The 
point  is  that  I  think  it  is  setting  these  hurdles  so  high  that  you  are 
not  going  to  get  very  many  of  them  through. 
Mr.  Stump.  I  have  no  more  questions.  Thank  you. 
The  Chairman.  Mr.  Stokes? 
Mr.  Stokes.  Thank  you,  Mr.  Chairman. 

Gentlemen,  if  I  understand  you,  you  principally  object  to  the 
Congress  having  the  right  of  approval  in  either  the  area  of  covert 
action  or  paramiliary  covert  action.  I  am  just  wondering  if,  in  the 
spirit  of  compromise,  you  can  see  in  the  area  of  covert  action  or 
paramilitary  covert  action  any  basis  upon  which  there  ought  to  be 
consultation  by  the  executive  branch  with  the  two  responsible  com- 
mittees of  the  Congress. 

Mr.  Colby.  I  believe  that  is  true  under  current  law.  That  it  is 
required  to  keep  the  Congress  informed,  fully  and  completely  in- 
formed. And  that  includes  anticipated  intelligence  activities,  and 
that  includes  special  activities  as  well.  I  think  that  is  in  current 
law. 

Mr.  Stokes.  You  would  not  take  it  any  further  than  the  consulta- 
tion  

Mr.  Colby.  Congress  traditionally  has  not  wanted  to  be  in  on  the 
formal  approval  side.  I  don't  really  think  it  is  necessary  for  it  to  be 
in  it.  At  the  same  time  I  think  that  the  Congress'  powers  are  suffi- 
cient so  that  it  can  perform  its  real  function  of  being  a  check  on 
the  executive,  what  we  expect  the  Congress  to  do. 

Mr.  Stokes.  I  think  this  is  the  primary  problem  which  Mr. 
Fowler  is  trying  to  address  in  his  legislation.  And  that  is,  even  with 
the  existence  of  the  consultation  phases  of  the  law  it  gives  Con- 
gress no  role  whatsoever  in  initiation  of  covert  action  and  certainly 
no  right  of  approval  or  right  to  be  able  to  take  action  in  terms  of 
the  initiation  of  paramilitary  covert  action. 

Our  sole  opportunity  to  do  anything  in  that  area  is  to  cut  off 
funds  once  it  has  begun  and  is  in  action.  So  it  would  seem  that  the 
present  law  just  does  not  address  or  give  Congress  the  proper 
remedy  in  the  absence  of  the  type  of  legislation  he  is  proposing. 

Mr.  Colby.  Well,  I  think  it  does  have  the  right  both  to  cut  off  the 
funds,  and  a  resolution  such  as  the  chairman's  resolution  with  re- 
spect to  Nicaragua.  Both  of  those  are  vehicles  through  which  the 
Congress  can  act. 
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Mr.  Stokes.  Do  you  see  any  basis  for  Congress  to,  under  the  over- 
sight statutes,  to  treat  paramilitary  actions  differently  from  other 
covert  actions? 

Mr.  Colby.  Certainly  if  they  wanted  to,  constitutionally  they 
could.  The  Congress  could,  and  the  Church  committee  walked  up 
this  hill  and  then  walked  away  from  it,  could  bar  covert  action  en- 
tirely. The  United  States  will  conduct  no  covert  activities,  period.  If 
Congress  passed  that  law,  we  wouldn't.  I  think  it  would  be  a  mis- 
take. So  did  the  Church  committee,  I  am  glad  to  say. 

But  I  think  what  is  going  on  here  is  not  quite  taking  that  step, 
but  taking  every  possible  step  to  dissuade  the  use  of  this  technique. 
And  certainly  it  should  only  be  used  responsibly,  and  I  think  there 
are  cases  in  which  it  was  used  irresponsibly.  But  I  think  you  are 
not  going  to  get  that  problem  now.  You  are  going  to  get  real  dis- 
agreements occasionally  which  is  part  of  the  constitutional  ebb  and 
flow  of  the  relationship. 

Mr.  Stokes.  Just  realizing  that  Congress,  in  trying  to  be  responsi- 
ble, probably  does  not  want  to  go  as  far  as  you  agree  they  can  go  in 
terms  of  being  able  to  just  shut  off  all  types  of  covert  action, 
doesn't  it  seem  that  an  approach  of  this  type  that  Mr.  Fowler  is 
attempting  through  this  legislation,  that  is,  to  set  some  high  stand- 
ards and  some  high  criteria,  is  a  much  more  realistic,  much  more 
intelligent  approach  rather  than  the  Congress  just  saying,  well,  we 
will  have  no  covert  action? 

But  with  the  realization  that  we  live  in  a  real  world,  there  is  ob- 
viously some  need  and  necessity  for  us  to  engage  in  covert  action 
and  under  certain  circumstances  paramilitary  covert  action,  this 
would  just  seem  to  be  a  reasonable,  logical,  intelligent  way  to  ap- 
proach a  situation  where  obviously  we  have  to  acknowledge  we 
have  had  some  very  real  problems  in  the  past. 

For  instance,  you  mentioned  Angola  several  times  during  the 
course  of  our  hearings  this  morning.  I  think  in  retrospect  we  would 
have  to  say  Congress  was  absolutely  right  in  that  situation.  That 
was  a  very  real  mistake. 

Mr.  Colby.  Well,  that  is  the  kind  of  difference  that  exists,  Mr. 
Stokes.  With  all  respect,  that  is  perfectly  all  right.  I  happen  to 
think  that  the  cutoff  of  Angola  was  a  mistake.  But  there  it  was.  It 
was  done.  The  Congress  worked  its  will.  I  think  that  shows  that  it 
can  be  done. 

I  think  my  objection  is  not  to  the  standards  as  I  indicated.  I 
think  Mr.  Fowler  has  stated  them  very  effectively. 

Mr.  Stokes.  Sure. 

Mr.  Colby.  My  question  is  whether  you  want  to  put  them  in 
legal  concrete,  or  whether  you  want  to  use  them  as  a  part  of  the 
case-by-case  arguments  between  the  executive  and  committee  as  to 
the  wisdom  or  lack  thereof  of  a  particular  operation. 

Mr.  Stokes.  Sure.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you.  I  want  the  record  to  note  that  we 
have  been  joined  by  the  minority  leader  of  the  House  of  Repre- 
sentatives. Mr.  Michel  is  an  ex  officio  member  of  this  committee,  as 
is  the  majority  leader,  Mr.  Wright,  and  their  presence  as  ex  officio 
members  has  been  very  valuable  to  us.  They  have  participated  in 
many  of  the  hearings  that  this  committee  has  held. 
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We  welcome  you,  Mr.  Michel.  Thank  you  for  coming. 

Mr.  Michel.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Would  you  like  to 

Mr.  Michel.  In  view  of  my  tardy  entrance  I  will  let  the  hearing 
proceed. 

The  Chairman.  Thank  you. 

Mr.  Mineta. 

Mr.  Mineta.  Thank  you  very  much,  Mr.  Chairman. 

I  apologize  for  not  having  been  here,  Mr.  Colby  and  General 
Larkin,  for  your  testimony. 

Part  of  the  problem,  it  seems  to  me,  is  that  this  whole  area  re- 
quires some  tightening,  because  of  the  lack  of  consultation,  the 
lack  of  communication  that  seems  to  go  on.  Sometimes  we  try  to 
find  out  things  and  are  told,  no,  it  is  not  available.  Then  subse- 
quently we  will  find  the  whole  document  printed  in  the  New  York 
Times,  as  we  found  a  National  Security  Council  decision  document, 
I  believe,  on  the  5th  of  April  of  this  year,  even  after  a  year  of 
trying  by  this  committee,  to  try  to  get  a  copy  of  that  NSCDD. 

Recognizing  again  that  this  is  really  a  two-way  street,  how  do  we 
get  the  full  force  of  the  law  and  its  intent,  leveraging  on  the 
Agency,  maybe  without  changing  the  law? 

Mr.  Colby.  Well,  if  you  are  having  problems  learning  what  the 
Agency  is  doing,  then  it  does  raise  a  very  serious  problem  of  your 
being  able  to  carry  out  your  responsibilities.  You  obviously  have  to 
take  steps  to  overcome  that  problem.  And  if  it  takes  a  2  by  4  on  the 
head  of  the  mule  to  get  its  attention,  you  have  to  find  some  2  by  4. 
I  don't  think  this  is  a  2  by  4.  I  think  you  have  to  take  some  very 
sharp  action. 

Mr.  Mineta.  What  would  be  the  2  by  4? 

Mr.  Colby.  You  have  the  resolution  potential.  You  have  a  lack  of 
confidence  in  some  of  the  people  involved  if  that  is  the  problem. 
You  have  power  of  the  purse.  You  have  a  very  draconian  way,  as  I 
say,  to  catch  their  attention.  There  are  various  ways  the  Congress 
can  catch  the  attention  of  the  Executive  beyond  fooling  with  the 
procedure. 

Once  you  have  caught  their  attention  and  resume  the  positive  re- 
lationship, telling  you  what  you  need  to  know,  you  can  argue  about 
certain  things,  you  don't  need  to  know  this,  but  you  define  what  it 
is  that  you  don't  need  to  know,  the  identities  or  similar,  we 
shouldn't  take  risks  with  those  names,  I  think  we  all  understand 
that.  But  you  do  very  much  have  to  insist  that  you  have  access  to 
information.  Otherwise  you  can't  do  the  job.  I  agree. 

Mr.  Mineta.  Our  colleague  on  the  committee,  Mr.  Mazzoli, 
always  says,  "do  I  have  to  ask  the  right  question  in  order  to  get 
responses?"  And  I  just  don't  feel  we  ought  to  be  playing  that  kind 
of  cat  and  mouse  game  all  the  time.  Yet,  frankly,  I  think  we  do. 
And  I  really  feel  like  that  proverbial  mushroom  sitting  on  this 
committee.  And  the  frustration  of  it  is  such  that  it  puts  us  as  mem- 
bers of  this  committee  in  a  very  difficult  position  with  our  own  col- 
leagues in  the  House  of  Representatives.  Because  we  may  be  deal- 
ing with  classified  material,  and  yet  they  will  find  something  in 
the  Post  or  the  Times  or  somewhere  the  next  day  and  they  will 
wonder,  what  are  you  folks  doing?  How  did  this  happen? 
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And  then  you  say,  gee,  I  don't  know.  I  am  just  wondering,  if  you 
were  sitting  here,  how  would  you  react  to  that? 

General  Larkin.  I  do  know  that  the  faith  of  the  intelligence  com- 
munity in  the  security  and  sanctity  of  the  Oversight  Committee  is 
very  essential.  They  depend  very  strongly  on  the  apolitical  attitude 
of  the  Oversight  Committees.  They  depend  very  strongly  on  the  se- 
curity of  the  committees.  If  either  of  those  is  Jeopardized  one  iota 
then  I  believe  the  intelligence  community's  response  is  to  go  into  a 
corner  a  little  bit,  back  off  and  be  less  forthcoming  because  of  the 
criticality  of  the  courses  and  methods  involved,  criticality  of  the 
provision  of  the  intelligence  to  the  national  leadership. 

It  just  can't  be  a  game  that  can  be  played  in  the  political  field  or 
in  the  press. 

Mr.  Mineta.  I  couldn't  agree  with  you  more,  General  Larkin, 
having  come  from  a  military  intelligence  background  myself.  But  I 
don't  feel  the  confidence  of  a  good  two-way  communication.  It 
seems  that  is  basic  to  any  kind  of  oversight  function  that  we  have. 
And  I  quite  agree  with  your  statement  that  tightening  down  the 
language  itself  is  not  necessarily  going  to  do  that. 

General  Larkin.  Sure. 

Mr.  Mineta.  Because  no  amount  of  language  is  going  to  over- 
come this  other  barrier.  I  just  feel  some  real  frustration,  frankly, 
sitting  on  this  committee,  because  it  is  a  cat  and  mouse  game.  Yet 
having  served  in  military  intelligence,  in  Korea  and  Japan,  having 
served  as  a  personal  interpreter  for  General  Lemnitzer  and  Max- 
well D.  Taylor  and  Gen.  I.  D.  White,  I  think  I  have  seen  and  have 
experienced  a  lot  of  things.  Sitting  on  this  committee  I  sometimes 
wonder  whether  or  not  we  are  getting  a  full  plate.  And  our  trying 
to  get  the  full  plate  sort  of  pushes  us  into  a  corner.  Not  the  intelli- 
gence community,  but  us. 

General  Larkin.  Yes,  sir. 

Mr.  Fowler.  Would  the  gentleman  yield  for  a  second? 

Mr.  Mineta.  Yes,  sir,  by  all  means. 

Mr.  Fowler.  It  may  be  a  good  time  to  put  into  the  record  at  that 
point  an  article,  an  excerpt  of  an  article,  by  a  former  CIA  Director, 
Stansfield  Turner,  in  the  fall  1982  Foreign  Policy  magazine  where 
he  said,  and  I  quote: 

Perhaps  the  least  recognized  benefit  of  congressional  oversight  is  that  it  can 
strengthen  the  control  of  the  Director  of  Central  Intelligence.  Directors  have  some- 
times uncovered  situations  where  their  orders  have  been  overlooked  or  ignored. 
While  in  the  past,  some  subordinates  may  have  sought  to  hold  back  information 
from  the  DCI,  today  they  know  that  they  may  be  called  to  testify  before  Congress 
where  they  would  face  the  choice  of  disclosure  or  perjury.  Few  intelligence  officials 
would  care  to  explain  why  the  Director  of  Central  Intelligence  had  to  learn  from  a 
congressional  hearing  what  he  should  have  learned  from  his  staff.  There  has  been 
no  evidence  of  deliberate  withholding  of  information  since  the  Ford  executive  order 
established  emphasis  on  checks  and  controls.  Still  inhibiting  pressures  from  Con- 
gress in  this  area  benefits  everyone. 

Mr.  Mineta.  I  yield  back  the  balance  of  my  time,  Mr.  Chairman. 

The  Chairman.  Let  me  again  focus  on  what  we  are  doing  here. 
This  committee  is  concerned  with  whether  or  not  there  ought  to  be 
a  change  in  the  law  with  respect  to  covert  operations  targeted  to 
paramilitary  and  military  activities.  And  whether  or  not  those  ac- 
tivities ought  to  be  authorized  by  the  Congress.  That  is  the  bottom 
line.  And  the  history  of  covert  operation  with  which  all  of  you  are 
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familiar,  there  have  been  many  that  have  been  successful,  and 
some  have  been  failures.  But  all  covert  operations  are  not  paramili- 
tary. These  are  the  ones  that  tend  to  get — that  get  very  controver- 
sial and  I  think  the  paramilitary  or  military  activities  covert  oper- 
ations are  those  that  are  oftentimes  called  into  question. 

Sometimes  because  they  are  very  difficult  to  withdraw  from  once 
they  are  started.  That  has  happened,  well,  it  is  happening  with  re- 
spect to  one,  the  not  so  secret  covert  operation  that  is  going  on  now 
in  Central  America.  And  let  me  quote  from  Cyrus  Vance,  former 
Secretary  of  State,  to  the  Church  committee: 

Paramilitary  operations  are  perhaps  unique  in  that  it  is  more  difficult  to  with- 
draw from  them  once  started  than  other  covert  operations.  I  think  all  of  us  can 
agree  with  that.  This  is  well  illustrated  by  the  case  of  the  Congo  where  a  decision 
was  made  to  withdraw  and  it  took  about  a  year  and  a  half  before  the  operation  was 
terminated.  Once  a  paramilitary  action  is  commenced  the  recipient  of  the  paramili- 
tary aid  tends  to  become  dependent  on  it  and  inevitably  advances  the  argument 
that  to  cut  back  or  terminate  the  aid  would  do  the  recipient  great  damage.  This 
makes  it  especially  difficult  to  disengage. 

And  over  the  years  we  have  engaged  in  such  actions  not  only  in 
the  Congo,  but  in  Iran,  Guatemala,  Cuba,  Laos,  Vietnam,  Nicara- 
gua, and  elsewhere.  Some  of  these  activities  are  outright  failures, 
and  yet  there  was  great  difficulty  withdrawing  from  them. 

Is  there  any  disagreement  with  the  statement  of  Secretary  Vance 
or  my  own  statement? 

Mr.  Colby.  The  only  exception  I  would  take,  Mr.  Chairman,  is 
that  I  think  it  is  easier  to  terminate  a  covert  operation  than  it  is  to 
terminate  the  presence  of  official  U.S.  forces.  Once  you  get  U.S.  of- 
ficial forces  in,  you  get  a  whole  other  dimension.  I  remember  one  of 
the  points  during  our  experience  in  Laos  was  that  if  we  decided  to 
leave,  we  could  leave  a  covert  operation.  But  you  can't  have  the 
United  States  just  leave  something  if  it  is  officially  involved. 

The  Chairman.  Let  me  ask  General  Larkin  if  the  entire  member- 
ship of  AFIO  agrees  that  paramilitary  or  military  operations  activi- 
ties should  be  within  the  province  of  the  administration,  and  that 
Congress  should  have  no  voice  in  authorizing  these  particular  oper- 
ations? You  may  have  some  dispute  within  the  AFIO,  because 
there  certainly  is  dispute  within  the  CIA  and  between  the  DIA  in 
this  area. 

General  Larkin.  I  would  suspect  that  there  is  dispute.  We  have 
not  had  time  to  canvass  the  membership.  We  intend  to  do  this  next 
month  at  our  convention  in  San  Diego.  I  would  suspect,  though, 
that  AFIO's  position  would  be  that  anything  that  would  severely 
deter  the  provision  of  the  best  possible  intelligence  to  the  national 
leadership  is  something  that  is  not  good.  And  as  we  looked  at  this 
bill,  that  is,  the  Washington  members  of  AFIO  looked  at  this  bill, 
we  found  in  this  bill  things  that  would  in  fact  deter  the  efficient 
operation,  collection  of  national,  international  intelligence  for  the 
national  leadership.  Consequently  we  think  it  is  not  a  good  idea. 

The  Chairman.  Mr.  Fowler? 

Mr.  Fowler.  Thank  you,  Mr.  Chairman. 

Well,  again,  General  Larkin,  I  hope  at  least  we  agree  what  we 
are  trying  to  find  is  better  policy. 

General  Larkin.  Yes,  sir. 
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Mr.  Fowler.  Both  overt  and  covert.  That  is  the  goal  of  this  com- 
mittee. 

Let  me  ask  you  this.  Given  the  agreed  upon  inherent  risk  of 
their  escalating  into  major  military  conflict,  given  that  fact,  we  all 
agree  upon  that  risk,  why  would  not  a  failure  to  provide  a  stronger 
congressional  role  in  that  decision  to  use  them  not  be  an  abdication 
of  Congress'  constitutional  duty  to  declare  war?  We  know  the  risk 
of  operating  a  military/paramilitary  operation  under  the  aegis  of 
the  United  States  of  America.  We  know  from  past  experience  how 
many  of  these  have  escalated  into  a  full-scale  commitment  of 
American  forces  or  surrogates. 

Why  if  we  abdicate  our  responsibility  to  set  reasonable  standards 
and  participate  in  the  decision  process,  why  would  that  not  be  an 
abdication  of  the  Congress'  unique  and  sole  constitutional  duty  to 
declare  war? 

General  Larkin.  To  be  frank,  Mr.  Fowler,  I  just  don't  see  the 
connection.  We  are  talking  about  the  conduct  of  intelligence  activi- 
ties. I  guess  the  basic  difference  between  the  intelligence  activities 
and  the  rest  of  the  Armed  Forces  of  the  United  States  is  that  the 
intelligence  activity  is  never  at  peace.  They  are  always  at  full 
readiness.  They  are  always  engaged  in  tension  or  in  combat  with 
the  opposing  forces. 

Mr.  Fowler.  Now,  wait  a  minute. 

General  Larkin.  That  being  the  case 

Mr.  Fowler.  That  is  not  right.  I  mean  it  may  be  right,  I  am  not 
quibbling,  but  let's  stay  on  here  for  a  minute.  Ninety-five  percent 
of  all  intelligence  work  is,  we  all  know,  collection  activity.  Analyt- 
ical activity.  The  press  doesn't  understand  this.  The  public  doesn't 
understand  this.  The  world  doesn't  understand  this.  The  thing  that 
we  are  discussing  today  is  a  very  minor  part  of  the  total  intelli- 
gence apparatus  of  the  United  States  of  America. 

Admiral  Inman  has  talked  about  that  publicly  in  many  articles. 
Every  CIA  director  has,  I  am  sure  Mr.  Colby  did,  too.  But  this  is 
the  part  that  gets  us  in  trouble.  If  it  has  not  been  entered  into  with 
enough  foresight,  if  it  is  disclosed,  or  even  since  there  are  risks, 
substantial  risks,  we  understand  it,  it  could  go  either  way.  But  this 
is  what  we  are  talking  about.  We  are  listening,  and  we  are  check- 
ing, and  we  are  inquiring,  and  we  are  researching,  and  we  are 
watching,  and  we  are  monitoring,  and  we  are  trying  to  provide 
warning  to  our  Nation  of  enemy  activities,  enemy  intentions,  so 
that  we  can  get  ready  if  we  are  about  to  be  attacked  by  one  of  our 
enemies.  That  is  the  historic  work  of  the  intelligence  community. 

It  has  to  be  done  in  secret.  And  it  has  to  be  protected.  That  is  the 
95  percent.  Is  it  not  undertaking  paramilitary  operations  in  third 
countries.  Now  what  we  are  talking  about  in  this  legislation  is  that 
5  percent.  Now,  we  are  in  agreement,  again,  of  the  danger  of  these 
things  escalating.  So  let  me  ask  you  another  way  if  you  disagree 
that  there  is  a  constitutional  relevance. 

Are  there  any  standards  that  you,  General  Larkin,  and  your  or- 
ganization, would  be  willing  to  place  on  covert  activities?  What  are 
they? 

General  Larkin.  As  we  said  earlier,  we  think  the  standards  that 
are  presented  in  the  bill,  not  necessarily  legislated  standards,  but 
standards  such  as  these,  with  certain  corrections  such  as  changing 
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the  word  "essential"  to  a  more  workable  word  such  as  "important," 
these  are  good  standards.  These  are  the  standards  of  a  Presidential 
finding  right  now. 

Mr.  Fowler.  Yes;  but  as  you  know  if  you  are  an  Under  Secretary 
of  State  sitting  there  you  can  say:  "Mr.  Chairman,  these  are  won- 
derful standards.  We  like  them  very  much.  You  know  we  don't 
want  them  enacted  into  law,  and  on  this  covert  action  we  are  not 
going  to  follow  them."  Sort  of  like,  you  know,  me  campaigning. 

If  a  guy  comes  up  to  me  and  says:  "Fowler,  I  am  really  for  you," 
but  I  can't  tell  anybody.  I  don't  count  him.  Why,  I  mean  what  is 
the  danger  in  a  free  society,  if  the  standards  are  so  good,  that  we 
don't  put  them  into  law? 

Mr.  Colby.  Mr.  Fowler,  it  is  not  a  question  of  whether  the  stand- 
ards are  good.  It  is  a  question  of  whether  any  particular  activity, 
one  person  in  perfect  good  faith  would  say  overt  alternative  would 
be  likely  to  achieve  it.  And  the  other  fellow  says  no,  no  way.  I 
mean  they  are  both  in  total  good  faith.  There  is  your  standard. 

You  have  different  people  reaching  different  judgments.  If  you 
have  a  certification  that  has  to  be  done  in  that  fashion,  it  seems  to 
me  it  would  precipitate  a  debate  over  the  particular  wording  here 
rather  than  the  wisdom  or  lack  thereof  of  the  overall  operation. 

Mr.  Fowler.  Well,  I  agree 

Mr.  Colby.  I  would  also  add,  Mr.  Fowler,  that  some  of  these 
paramilitary  operations  have  no  intention  of  going  to  a  war  level. 
It  is  not  an  abdication  of  the  Congress  right  to  declare  war  to  use  a 
small  operation  for  a  particular  purpose.  Under  this  legislation, 
again  as  I  read  it,  President  Carter  would  have  had  to  get  congres- 
sional authorization  to  run  that  raid  into  Iran  for  our  hostages. 
Well,  that  is  what  it  says.  No  clandestine  military  activity  unless 
the  country  is  invaded.  And  it  wasn't  invaded.  And,  therefore,  he 
would  not  have  been  able  to  run  that  operation  without  coming  up 
to  the  Congress  and  getting  an  authorization  to  run  that  operation. 
And  then  the  operation  wouldn't  have  taken  place,  I  guarantee 
you.  No  way.  Whether  it  was  well  done  or  not  is  another 

Mr.  Fowler.  Well,  again  that  is  very  helpful  criticism. 

Mr.  Colby.  I  know  that  is  not  your  intent. 

Mr.  Fowler.  That  is  why  we  are  here— to  discuss  the  draft. 

Mr.  Colby.  I  know  it  was  not  your  intention. 

Mr.  Fowler.  It  is  not  only  the  intention  but  under  the  prior  law, 
we  have  been  throwing  around  some  questions  about  prior  notifica- 
tion. Prior  notification  is  now  in  the  law. 

Mr.  Colby.  Yes. 

Mr.  Fowler.  We  don't  have  any  problem  with  prior  notification? 

Mr.  Colby.  Right. 

Mr.  Fowler.  It  is  just  that  if  we  don't  like  what  we  are  notified 
of  we  are  impotent  to  do  anything  about  it. 

Mr.  Colby.  There  I  respectfully  take  issue. 

Mr.  Fowler.  Then  you  get  into  the  question  of  why  not.  The  guy 
comes  in  and  says:  "Hey,  we  are  going  to  overthrow  this  country 
next  week."  We  say:  "Wait  a  minute.  I  don't  think  that  is  such  a 
good  idea.  We  are  on  the  side  of  that  country."  And  he  says:  "Well, 
tough.  We  notified  you.  Hughes-Ryan,  1980  amendments.  Every- 
thing is  satisfied."  It  just  doesn't  seem  to  me  a  very  reasonable  way 
to  do  business. 
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One  of  these  days  somebody  is  going  to  get  a  Chief  Executive 
that  they  don't  want  to,  you  know,  that  needs  overseeing  every 
once  in  a  while.  So  again,  believe  me,  forgive  me,  I  hope  you  would 
read  my  statement,  and  I  ask  consent  of  the  Chair  to  put  it  in  the 
record.  Lord  knows  I  ain't  trying  to  stop  covert  activities.  I  spend 
all  this  time  saying,  you  know,  when  they  can  be  used  and  why 
they  are  a  needed  technique  of  our  intelligence  community.  Three 
of  us  here  have  been  in  this  committee  from  the  beginning. 

Mr.  Michel  has  showed  a  great  interest  in  it.  There  is  something 
amiss  in  the  process,  I  would  submit,  when  we  have  to  resort  to  the 
way  we  had  to  deal  with  Nicaragua.  We  were  good  fellows.  We 
didn't  leak  anything.  That  covert  action  was  discovered  when  the 
Contras  went  on  American  television  and  openly  thanked  the 
people  of  the  United  States  for  supplying  them  with  the  where- 
withal to  try  to  overthrow  the  Government.  That  was  the  an- 
nouncement of  the  covert  activity.  And  then  we  still,  you  know, 
working  with  them,  we  are  trying  to  figure  out  what  our  right 
policy  ought  to  be  in  Central  America. 

But  there  is  something  wrong  there.  We  are  going  to  hear  from 
people  this  week  like  you,  who  will  say  well,  if  you  don't  like  what 
we  are  doing  just  cut  off  the  money.  It  ain't  that  simple.  You  have 
got  the  people  out  on  the  line  there  then.  It  is  too  late.  It  is  too 
late.  It  seems  to  me  that  the  alternative  is,  either  you  turn  it  solely 
over  to  the  President  of  the  United  States  and  just  kill  the  whole 
oversight  process,  which  at  least  all  the  CIA  Directors  that  write, 
and  the  intelligence  community  seems  to  like.  They  trust  us.  Mr. 
Mineta  has  some  doubts  in  certain  instances.  Sometimes  we  have 
to  drag  the  need  to  know  out  of  you.  We  get  some  guy  from  the 
field  who  is  of  the  school  that  you  are  not  supposed  to  tell  anybody. 
There  are  different  schools.  That  is  all  right. 

But  if  you  are  going  to  have  an  oversight  process,  it  has  got  to  be 
a  real  oversight  process  by  any  test  that  reasonable  people  would 
agree  upon.  We  are  just  talking  about  this  paramilitary/military 
dimension,  and  not  the  95  percent  of  covert  actions  of  the  propa- 
ganda nature  or  placing  an  article  here,  developing  an  agent  with 
influence  in  some  country  where  we  know  what  is  going  on  in  the 
government  of  that  country  and  those  things,  we  have  got  to  do 
that. 

We  can't  be  sitting  here  and  having  the  policymakers  of  the 
country  coming  in  and  saying  "we  are  going  to  start  a  paramilitary 
operation  in  this  thing  next  week,  and  you  can  cut— you  cannot 
vote  the  money  if  you  want  to.  But  I  just  want  to  tell  you  we  start 
it  up  next  week.  Our  word  is  on  the  line.  And  if  you  pull  the  rug 
out  from  under  us,  Lord  knows  what  is  going  to  happen."  Some- 
thing is  missing.  What  we  are  trying  to  do  is  find  that  missing  in- 
gredient and  make  better  policy. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  I  think  what  Mr.  Fowler  has  just  said  is  probably 
the  basis  for  this  committee  getting  into  this  particular  matter,  and 
it  is  the  area  of  paramilitary/ military  activities  that  really  con- 
cerns us,  and  in  regard  to  one  particular  paramilitary  action 
where,  in  a  sense,  this  committee  and  its  counterpart  in  the  Senate 
has  little  or  no  voice.  I  must  say  that  this  administration  and  pre- 
vious administrations  have  listened  to  this  committee  when  it  has 
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expressed  its  concern  with  other  particular  covert  actions,  and  has 
changed  direction  in  some  instances. 

It  has  delayed  in  some  instances  the  imposition  of  the  covert 
action.  But  these  are  relatively  minor  ones.  Some  may  have  been 
significant  but  most  have  been  relatively  minor  ones,  and  this  com- 
mittee has  no  objection  to  it.  This  committee,  of  course,  has  the 
very  serious  obligation  of  the  House  itself.  This  is  the  oversight 
committee  for  the  Congress.  Our  responsibility  under  the  resolu- 
tion which  created  the  committee  was  for  the  purpose  of  being  sure 
that  the  House  of  Representatives  is  informed  or  has  the  informa- 
tion with  respect  to  our  intelligence  activities  that  is  essential  for 
the  proper  conduct  of  those  activities  and  also  for  the  funding  of 
the  activities  and  the  funding  of  the  whole  intelligence  community. 

That  is  a  substantial  sum.  I  think  this  committee  and  its  counter- 
part in  the  Senate  has  risen  to  that  obligation.  But  if  this  commit- 
tee at  any  time  misses  that  obligation,  then  the  House  suffers  egre- 
giously.  Our  concern  with  a  paramilitary  operation  is  how  it  esca- 
lates and  how  it  gets  beyond  our  control  despite  the  fact  that  there 
are  particular  findings  by  the  President,  and  the  implementation  of 
those  findings,  to  do  a  paramilitary  operation  within  certain  pa- 
rameters, within  a  particular  boundary.  And  that  suddenly  that 
particular  operation  starts  to  get  beyond  the  parameters,  beyond 
the  boundary  into  something  very  different  from  its  original  con- 
cept. 

That  presents  this  committee  and  our  counterpart  in  the  Senate 
a  very  difficult  challenge.  This  is  what  we  are  trying  to  find  the 
answer  to.  In  those  instances  we  ought  to  draw  the  line  very  tight- 
ly on  whether  or  not  a  paramilitary  or  military  activity  ought  to  be 
authorized  by  the  Congress  in  the  first  instance.  That  is  what  we 
are  looking  at  now.  I  hope  we  can  come  to  some  particular  solution 
to  it.  We  are  not  the  only  people,  we  are  not  the  only  kids  on  the 
block.  There  are  others  on  both  sides  of  the  Capitol  that  are  terri- 
bly interested  in  this  type  of  operation. 

As  you  know,  I  think,  generally  speaking,  that  the  American 
public  agrees  with  covert  action.  I  have  no  problem  with  it  except 
when  it  extends  beyond  that  which — for  which  the  findings  were 
originally  recommended.  And  that,  of  course,  becomes  an  area  in 
which  I  think  this  committee  has  a  very  serious  obligation.  Is  there 
any  disagreement  with  that  statement? 

Mr.  Colby.  There  is  only  one  thing,  if  I  may,  Mr.  Chairman. 
There  are  many  aspects  of  the  work  of  the  Executive  which  have 
certain  activities  which  go  on  from  year  to  year.  You  are  well 
aware  of  the  wrestling  match  with  the  national  budget  and  how 
little  of  it  can  be  affected  in  any  1  year's  budget  changes.  It  is  a 
comparable  problem.  There  are  lots  of  things  where  the  Congress 
theoretically  votes  the  whole  thing  and  could  vote  nothing,  but 
really  can't  vote  nothing  for  a  particular  activity.  It  can  slice  it 
down,  cut  at  it.  You  reach  it  through  the  honest  disagreement  of 
the  people  in  the  Executive  and  the  Congress,  and  work  out  some 
solution  to  it. 

Sometimes  the  Executive  wins  on  one  and  sometimes  the  Con- 
gress wins  on  one.  It  seems  to  me  that  that  is  exactly  the  process 
that  you  are  going  to  see  here.  That  a  covert  action  is  reported  to 
you.  You  don  t  like  it.  You  can  indicate  that  you  will  take  action 
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against  it  in  the  future,  if  necessary.  We  say,  well,  it  is  fixed  now. 
We  are  doing  to  do  it.  It  is  similar  to  other  things. 

The  Chairman.  The  problem  is,  of  course,  once  it  gets  started,  it 
is  so  difficult  to  stop  or  to  control.  Even  the  power  of  the  purse 
doesn't  do  that  very  well,  Bill.  As  you  know,  the  reserve  contingen- 
cy, that  lasts  for  a  couple  of  years.  There  is  a  large  number  of  dol- 
lars in  that  reserve.  We  can  control  reprograming.  They  have  to 
report  reprograming  to  us.  We  can  approve  or  disapprove.  The  only 
area  we  have  a  great  problem  with  really  is  a  covert  action  which 
is  being  funded  originally  from  the  contingency  appropriation. 

Then  the  intelligence  community  can  tap  the  reserve  contingen- 
cy and  continue  it.  That  of  course  presents  a  problem. 

Mr.  Michel,  do  you  have  any  questions? 

Mr.  Michel.  Well,  Mr.  Chairman 

The  Chairman.  It  is  interesting,  isn't  it? 

Mr.  Michel.  It  is.  I  just  hurriedly  ran  through  the  testimony  of 
our  witnesses  this  morning.  I  see  we  have  3  days  of  witnesses.  In 
reading  what  the  witnesses  have  in  content  in  their  testimony  and 
in  listening  to  the  limited  number  of  responses  to  questions.  I  guess 
I  would  have  to  pretty  well  position  myself  behind  their  testimony 
and  their  responses  to  the  questions. 

I  think  I  share  in  part  the  gentleman's  frustration  at  times, 
being  in  the  legislative  branch  and  not  knowing  everything.  But 
even  as  a  leader,  sometimes  I  am  not  altogether  sure  that  I  want  to 
know  every  little  bit  of  information  that  is  available.  There  is  an 
inclination,  on  the  part  of  legislators,  those  of  us  who  are  out  there 
every  day,  once  in  a  while  to  just  say  a  little  bit  too  much.  And  I 
guess  it  was  Bill  Colby's  testimony  which  indicated  that  we  do  not 
have  to  be  in  a  position  of  dotting  every  "i"  and  crossing  every  "t." 
Because  with  some  of  the  information  to  which  some  of  us  have 
been  privy,  highly,  highly  sensitive,  top  secret,  and  you  know  the 
great  number  of  people  that  have  access  to  it,  there  always  exists  a 
danger  of  some  slippage. 

While  the  gentleman  makes  mention  of  the  fact  that  we  may 
have  a  President  some  day  who  might  overextend  his  prerogatives, 
yes,  that  is  always  a  danger  I  guess.  But  I  guess  it  points  up  all  the 
more  our  obligation  to  point  up  to  the  general  public  out  there, 
when  you  pick  that  Chief  Executive 

The  Chairman.  Off  the  record. 

[Discussion  off  the  record.] 

Mr.  Fowler.  If  the  leader  will  yield. 

Mr.  Michel.  Sure. 

Mr.  Fowler.  The  problem  of  leaks,  which  is  what  you  are  really 
talking  about 

Mr.  Michel.  Yes. 

Mr.  Fowler  [continuing].  Even  accidental  leaks,  has  not  been  a 
problem.  That  is  the  one  thing  we  haven't  been  accused  of.  I  don't 
know  why,  because  it  is  sometimes  hard  to  keep  what  is  classified 
and  what  is  unclassified  separate  in  your  mind. 

Mr.  Michel.  Yes. 

Mr.  Fowler.  I  had  a  little  debate  for  an  hour  or  so  last  night 
with  Admiral  Turner.  He  was  concerned  about,  you  know,  people's 
lives  on  the  line  out  there.  And  the  fewer  people  told,  including 
Members  of  the  Congress,  the  better.  But  again,  everybody  ought  to 
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know  this,  the  intelligence  community  is  not  required  by  law  to  tell 
us  their  contacts.  They  don't  tell  us  who  is  on  first  and  who  is  play- 
ing shortstop.  They  don't  tell  us  how  they  got  over  there.  We  don't 
need  to  know  it.  We  do  need  to  know  what  the  policy  is  and 
where 

The  Chairman.  Where  it  is  taking  us. 

Mr.  Fowler.  Where  it  is  taking  us,  and  what  the  ultimate  goal  of 
that  policy  is.  That  is  what  we  are  wrestling  with. 

The  Chairman.  Let  me  ask  whether  or  not  the— is  the  intelli- 
gence community  better  off  as  a  result  of  the  creation  of  the  intelli- 
gence committees,  or  do  you  think  that  this  has  imposed  con- 
straints upon  intelligence  gathering  and  collection  that  has  harmed 
the  Agency? 

General  Larkin.  Well,  from  my  viewpoint  it  has  been  a  very  def- 
inite asset  to  the  intelligence  community  as  a  whole.  There  was  no 
resentment.  I  think  all  the  members  of  the  Intelligence  Committee 
with  whom  I  have  been  associated,  and  that  is  everybody  in  the 
Washington  arena,  is  very  appreciative  of  the  fact  that  the  Over- 
sight Committees  have  been  cooperative.  They  have  taken  the  nec- 
essary security  safeguards.  They  have  provided  the  counsel  that  is 
needed.  And  in  some  situations,  it  is  just  as  nice  to  have  somebody 
else  to  talk  to,  to  share  the  secret  you  are  carrying  around  in  your 
heart.  In  my  experience  it  has  been  a  very  welcome  addition  to  the 
functioning  of  intelligence. 

The  Chairman.  I  am  glad  to  hear  that.  Bill? 

Mr.  Colby.  I  would  concur  in  general  although  it  is  not  cost  free, 
Mr.  Chairman.  I  am  sure  you  are  aware  that  some  other  countries 
are  somewhat  dubious,  and  some  individuals  in  foreign  countries 
are  frightened  at  the  prospect  that  the  Congress  be  informed  of 
what  our  secret  relationship  is  in  a  situation.  We  have  to  dodge 
and  weave  a  little  bit  occasionally  not  to  throw  that  in  people's 
faces  because  a  fellow  says,  "Look,  you  mean  you  want  me  to  be 
your  agent  and  you  are  going  to  tell  those  Congressmen  about  me? 
Not  a  chance."  So  there  is  a  certain  cost  in  it. 

I  would  concur  with  General  Larkin  that  the  committees  have 
really  worked  very  hard  at  establishing  a  record  of  being  able  to 
know  the  secrets  and  keep  the  secrets.  We  have  leak  problems  in 
our  Government  but  they  are  certainly  not  substantially  increased 
by  the  degree  of  sharing  of  information  with  these  committees. 
The  Chairman.  Anything  further? 
Mr.  Fowler.  No,  sir. 

The  Chairman.  Mr.  Colby  and  General  Larkin,  thank  you  very 
much  for  being  with  us.  We  appreciate  your  presence  and  we  are 
grateful  for  your  testimony,  and  I  am  sure  it  will  be  useful  to  us 
when  we  get  to  marking  up  this  bill. 
Thank  you  very  much. 

[Whereupon,  at  11:05  a.m.,  the  permanent  select  committee  was 
adjourned,  to  reconvene  subject  to  the  call  of  the  Chair.] 
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House  of  Representatives, 
Permanent  Select  Committee  on  Intelligence, 

Washington,  D.C. 

The  committee  met,  pursuant  to  call,  at  9  a.m.,  in  room  H-405, 
the  Capitol,  Hon.  Edward  P.  Boland  (chairman  of  the  committee) 
presiding. 

Present:  Representatives  Boland,  Mazzoli,  Mineta,  Fowler,  White- 
hurst,  Stump,  Goodling,  and  McCurdy. 

The  Chairman.  The  committee  will  come  to  order.  We  continue 
again  today  on  some  bills  that  have  been  filed  amending  the  Na- 
tional Security  Act  of  1947,  particularly  with  reference  to  covert 
action. 

Yesterday  the  committee  began  its  hearings  on  proposals  to 
expand  the  role  of  the  House  and  the  Senate  Intelligence  Commit- 
tees in  decisions  concerning  paramilitary  covert  action. 

For  the  benefit  of  our  distinguished  witnesses  today  and  for  the 
benefit  of  our  audience,  I  note  that  the  proposal  on  which  we  fo- 
cused was  H.R.  3872,  which  is  the  third  of  the  bills  introduced  on 
this  subject  by  Mr.  Fowler. 

H.R.  3872  does  not  contain  a  legislative  veto,  as  did  the  other  two 
bills.  I  believe  all  the  members  attending  our  first  session  benefited 
from  discussion  with  the  witnesses,  former  Director  of  Central  In- 
telligence William  Colby  and  former  Deputy  Director  of  the  De- 
fense Intelligence  Agency  Gen.  Richard  Larkin,  now  president  of 
the  Association  of  Former  Intelligence  Officers. 

I  would  summarize  the  key  points  in  the  testimony  of  yesterday's 
witnesses  as,  first,  do  not  change  the  statutory  standards  for  Presi- 
dential approval  and  reporting  of  covert  actions  to  the  Congress  be- 
cause although  the  new  requirements  of  H.R.  3872  may  be  good 
ones,  they  may  be  either  too  restrictive  in  some  cases;  and  second, 
do  not  require  explicit  authorizations  for  paramilitary  covert  ac- 
tions because  this  would  involve  Congress  in  the  actual  implemen- 
tation of  foreign  policy,  would  prevent  clandestine  paramilitary  op- 
erations and  because  the  present  system  gives  Congress  the  power 
to  resolve  disputes  with  the  President  about  covert  action  oper- 
ations consistent  with  its  power  of  the  purse  and  the  President's 
need  to  respond  quickly  to  threats  to  the  U.S.  national  interest. 

There  were  several  interesting  judgments  in  that  brief  summary. 
We  want  to  explore  them  today  with  our  distinguished  panel  of 
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witnesses  and  receive  their  judgments  on  those  and  other  issues 
raised  by  the  legislation  before  us. 

I  emphasize  today,  as  Mr.  Fowler  did  yesterday,  that  the  success 
of  these  hearings  will  lie  not  on  the  ratification  of  any  particular 
bill,  but  in  the  thoughtful  discussion  of  the  questions  posed  by 
covert  actions,  particularly  paramilitary  actions.  When  such  ac- 
tions are  reported  to  the  Intelligence  Committee,  and  members  dis- 
agree, they  can  write  the  President  or  talk  to  the  Director  of  Cen- 
tral Intelligence.  But  they  cannot  stop  such  covert  actions  from 
starting  because  of  the  availability  of  contingency  funds  and  trans- 
fer authority  at  the  CIA. 

That  is  one  of  the  problems  we  want  to  discuss. 

I  might  add  that  Stansfield  Turner,  the  former  Director  of  the 
Central  Intelligence  Agency  is  delayed  and  will  not  be  here  until 
sometime  around  10  o'clock.  But  we  are  going  to  proceed  with  Sen- 
ator Bayh  and  Mort  Halperin. 

The  witnesses  who  are  before  us  now  are  well  known  to  this  com- 
mittee. 

Senator  Bayh  brings,  I  think,  a  very  healthy  perspective  on  the 
problem,  since  he  served  18  years  in  the  U.S.  Senate,  three  of  them 
as  chairman  of  the  Select  Committee  on  Intelligence,  and  also  on 
the  Committee  on  Judiciary.  So  we  welcome  you,  Senator  Bayh, 
now  a  Washington  attorney. 

We  welcome  you  as  a  very  thoughtful  and  careful  and  wise  com- 
mentator on  intelligence  issues  and  many  other  issues. 

Also,  we  welcome  Mort  Halperin  who  needs  little  introduction  to 
this  committee  or  indeed  to  any  policy  discussion  on  intelligence 
and  foreign  policy  matters  since  his  service  as  Deputy  Assistant 
Secretary  of  Defense  on  the  National  Security  Council  staff  and  at 
the  Brookings  Institute.  He  is  head  of  the  Center  for  National  Se- 
curity Studies. 

The  CNSS,  like  the  Association  of  Former  Intelligence  Officers, 
has  made  many  a  contribution  to  the  formulation  of  intelligence 
law.  Mr.  Halperin  is  one  of  those  commentators,  a  very  unique  in- 
dividual in  that  he  is  a  nonlawyer  for  whom  all  lawyers  have  a 
very  respect. 

And  so,  Senator  Bayh  and  Mort  Halperin,  we  are  delighted  to 
have  you  with  us. 

We  are  delighted  to  have  both  of  you.  I  understand  the  con- 
straints upon  your  time  and  impact  of  appearing  here  has  upon 
your  time  as  it  is  so  valuable  to  you.  Nonetheless,  your  appearance 
here  is  tremendously  valuable  to  this  committee  and  those  of  us 
who  are  trying  to  work  out  a  solution  to  a  problem  that  vexes  a 
number  of  people  in  the  Congress  and  outside  the  Congress,  too. 

Senator  Bayh,  why  don't  you  proceed.  If  you  have  a  statement, 
we  would  be  delighted  to  hear  you.  Then  we  will  hear  Mort  Hal- 
perin and  perhaps  together  you  can  form  a  panel  that  would  make 
up  a  very  interesting  discussion  on  this  matter. 

STATEMENT  OF  BIRCH  BAYH,  ESQ.,  BAYH,  TABBERT  & 

CAPEHART 

Mr.  Bayh.  Mr.  Chairman  and  members  of  the  committee,  it  is  a 
privilege  for  me  to  have  the  opportunity  to  return  to  this  forum.  I 
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must  confess,  I  feel  a  little  less  nervous  and  a  little  more  comfort- 
able with  the  doors  open  rather  than  closed,  as  they  usually  are, 
and  as  they  must  be.  I  don't  fault  that,  in  fact,  as  I  will  mention 
here  in  a  moment,  I  think  security  is  one  of  the  critical  problems  if 
we  are  to  have  the  kind  of  conversation  and  dialog  and  dual  policy- 
making between  the  executive  and  legislative  branches  that  I  think 
is  in  the  best  interest  of  the  country. 

I  had  prepared  a  general  outline  to  walk  with  the  committee 
through  the  progress  that  has  been  made,  and  how  the  disposition 
of  intelligence  matters  are  handled. 

Going  back  to  the  Hoover  Commission,  first  alerting  the  country, 
and  I  think  nobody  remembers  it,  or  probably  few  even  recognized 
it  then,  that  there  could  be  abuse  through  some  of  the  experiences. 
I  honestly  believe  that  for  the  sake  of  the  time  of  the  committee, 
probably  it  would  be  better  not  to  go  through  that,  because  you  are 
fully  aware  of  how  far  we  have  come.  And  I  salute  you  for  pursu- 
ing how  we  can  make  the  system  function  better. 

I  would  assume  that  we  all  recognize  that  we  have  come  a  long 
way  from  where  we  used  to  be.  We  went  through  a  number  of 
years  where  either  through  executive  branch  dominance  or,  I  have 
to  confess,  through  legislative  consent  as  well,  the  Congress  played 
little  role  in  the  process  of  intelligence.  And  I  think  it  was  when 
we  found  ourselves  embroiled  in  some  rather  unfortunate  and 
costly  foreign  policy  ventures  that  people  began  to  ask,  "Well,  how 
did  we  get  there  and  how  do  we  keep  from  getting  there,  and  how 
do  we  stop  the  creation  of  a  small  avalanche  that  you  can't  turn 
around  because  of  the  commitments  you  have  made? 

Let  me  share  some  personal  experiences  with  you,  some  thoughts 
as  a  result  of  the  experiences  that  you  alluded  to.  I  found  the  intel- 
ligence experience  I  had  the  opportunity  to  be  involved  in  to  be  the 
most  exciting  and  the  most  rewarding  of  all  that  I  had  the  good 
fortune  to  have  while  I  was  in  the  U.S.  Senate. 

I  enjoyed  working  with  you,  Mr.  Chairman,  other  members  of 
this  committee.  And  I  think  we  had  a  good  deal  of  cooperation.  I 
think  we  ought  to  remind  some  of  our  folks  from  the  press  that  it 
is  not  an  easy  burden  that  you  and  this  committee  shoulder,  be- 
cause it  runs  afoul  of  one  of  the  normal  inclinations  of  those  of  us 
in  the  Congress:  To  be  public  people,  to  let  the  people  back  home 
know  what  we  do.  And  almost  by  definition,  in  the  intelligence 
area  if  we  do  the  right  kind  of  job,  the  people  at  home  will  never 
know  a  lot  of  the  decisions  that  we  make. 

I  don't  know  how  we  change  this  without  destroying  the  commu- 
nication that  I  think  is  absolutely  indispensible.  Right  now  much  of 
the  dialog  is  centered  on  differences  that  may  exist  between  the  ex- 
ecutive branch  and  legislative  branch,  between  the  President  and 
Congress. 

Perhaps  it  is  an  oversimplification,  but  as  I  read  some  of  the  sto- 
ries about  it,  I  think  we  might  tend  to  forget  that  in  the  final  anal- 
ysis the  cooperation  between  the  President  and  the  Congress,  the 
perfection  of  the  system  so  there  is  a  steady  flow  of  information, 
and  a  steady  flow  of  experience  and  knowledge  back  and  forth,  is 
really  in  the  best  interest  of  the  people  of  this  country.  That  is 
what  we  are  really  after.  We  are  not  really  fighting  over  turf,  as 
much  as  we  are  searching  for  the  right  answers. 
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I  come  to  this  discussion  as  one  who  has  had  18  years  of  legisla- 
tive prejudice  as  far  as  feeling  that  there  is  a  role  for  Congress  to 
play.  But  I  think  we  have  a  better  chance  of  getting  the  right  deci- 
sion, finding  the  right  answer,  if  Congress  is  involved.  It  is  not  that 
we  have  any  magic.  It  is  not  that  we  are  necessarily  wiser  than  the 
President.  But  my  grandma  and  granddad  used  to  say  two  heads 
are  better  than  one  even  if  one  of  them  is  a  pumpkin  head. 

But  I  think  what  we  are  really  trying  to  do  is  find  a  way  in 
which  the  experience  of  those  in  Congress  can  be  made  available  to 
the  President  so  we  have  a  better  chance  of  reaching  the  right  con- 
clusion. 

I  think  we  have  to  recognize  the  limits.  Any  system  will  work 
well  if  the  problem  isn't  great,  or  if  you  have  a  complete  willing- 
ness between  the  President  and  the  Congress  to  communicate  and 
to  cooperate. 

The  difficulty  arises  in  those  few  instances,  and  I  think  they  are 
relatively  few  but  unfortunately  they  can  be  cataclysmic  in  nature, 
those  few  instances  where  the  President  and  the  Congress  won't  co- 
operate, or  have  reached  a  different  conclusion  as  to  what  the  right 
answer  might  be. 

The  question  of  notification  or  approval  of  covert  operations 
seems  to  have  become  the  issue  of  greatest  importance  to  this  com- 
mittee at  this  particular  moment. 

I  must  say  from  my  perspective  as  a  member  of  the  Senate  com- 
mittee and  as  chairman,  I  thought  that  the  notice  approach  worked 
extremely  well.  In  fact,  I  salute  Admiral  Turner,  Admiral  Inman, 
and  the  others  who  were  involved  in  the  intelligence  community 
while  I  was  on  the  intelligence  committee.  I  thought  they  did  an 
exceptional  job  of  notifying  us.  In  fact,  there  was  only  one  instance 
where  there  was  not  prior  notification. 

As  we  look  back  on  that  one  instance,  I  see  no  reason  why  there 
shouldn't  have  been.  I  am  not  at  all  certain  that  any  of  us  in  the 
Senate— I  won't  speak  for  the  House— would  have  been  wise 
enough  to  suggest  that  we  ought  to  send  a  couple  more  helicopters. 
But,  and  I  think  we  would  have  given  approval.  That  one  instance 
of  the  Iranian  hostages  rescue  attempt  was  the  only  instance  that  I 
was  aware  of  where  we  didn't  have  prior  notification. 

As  a  legislator,  I  have  no  problem  with  requiring  approval.  How- 
ever, I  think  you  recognize  that  we  have  some  significant  constitu- 
tional questions  here  and  I  think  we  really  have  a  turf  problem,  as 
well.  Although  I  as  a  former  legislator  have  no  problem  with  ap- 
proval, few  Presidents  will  be  willing  to  accept  that  burden. 

I  think  Presidents  should  recognize  the  importance  of  approval  if 
they  are  going  to  have  a  successful  policy.  And  I  think  most  Presi- 
dents want  to  have  a  successful  policy.  They  should  recognize  that 
if  the  country  is  going  to  support  what  could  be  a  controversial 
first  step,  it  is  better  to  have  Congress  and  the  representatives  of 
all  the  people  in  on  the  takeoff  as  well  as  on  the  landing. 

We  have  heard  that  100  times.  It  is  when  you  write  it  down  and 
say,  "OK,  Mr.  President,  you  have  got  to  do  this,"  that  you  run 
into  opposition,  and  you  run  into  the  constitutional  question. 

Let  me  suggest  that  there  are  some  specific  areas  where  I  think 
we  can  help  to  make  the  whole  issue  area  work  better.  We  in  the 
Congress  have  to  be  willing  to  use  some  of  the  tools  that  we  may 
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not  have  been  willing  to  use  in  the  past  to  get  around  these  notice 
and  approval  problems. 

I  call  your  attention,  at  least  I  lend  my  approval,  to  the  more 
vigorous  use  of  the  contingency  fund  as  a  vehicle  to  say  to  the 
President,  "We  are  going  to  require  you  to  let  us  know,  and  before 
you  can  transfer  funds  from  the  contingency  fund  for  an  operation 
or  to  expand  an  operation."  This  assumes,  of  course,  a  good-faith 
compliance  by  the  executive  branch  with  the  committee  decision.  If 
the  executive  branch,  the  President  says,  "I  don't  care  what  the 
majority  of  the  House  and  Senate  Intelligence  Committee  think,  I 
am  going  to  go  ahead  and  do  it  anyhow,"  then  you  are  in  a  position 
to  take  stronger  budgetary  or  legislative  action. 

I  want  to  emphasize  on  the  matter  of  leaks,  the  experience  I  had 
as  chairman  dealing  with  the  President  and  the  people  around  the 
President  they  were  almost  totally  obsessed  with  the  belief  that  the 
Members  of  the  Congress  couldn  t  be  trusted  and  they  were  going 
to  leak  information. 

Now,  I  think  the  President  and  the  Director  of  the  CIA  and  the 
intelligence  communities  have  a  right  to  be  concerned  about  who 
gets  this  information,  particularly  the  extremely  sensitive  kind  of 
information.  As  much  as  I  find  myself  a  strong  first  amendment 
advocate  with  my  friend,  Mort  Halperin,  I  probably  go  further 
than  he  would  go  in  saying  that  in  these  particular  instances 
where  you  are  talking  about  very  sensitive  information,  we  really 
need  to  be  certain  that  it  is  kept  in  a  secure  manner. 

The  reason  that  it  is  important  to  keep  information  in  a  secure 
manner  is  that  you  are  not  going  to  have  notice,  you  are  not  going 
to  have  dialog  between  Congress  and  the  intelligence  community  if 
information  isn't  kept  in  a  secure  manner.  It  is  all  well  and  good  to 
write  something  down  and  require  the  President,  the  CIA  to  do  cer- 
tain things.  But  in  my  judgment,  they  are  not  going  to  do  it  and  we 
are  not  going  to  find  out  about  it  until  it  is  much  later  in  the 
game,  maybe  too  late  to  do  something  about  it,  if  they  feel  we 
cannot  maintain  information  in  a  secure  manner. 

The  reason  I  emphasize  this  is  that  in  my  experience,  we  had  an 
excellent  record.  Your  committee,  Mr.  Chairman,  our  committee,  I 
do  not  know  of  any  leaks  that  occurred  in  the  time  that  the  Intelli- 
gence Committees  were  operating  while  I  was  a  member  of  that 
committee.  Prior  to  that  time,  we  had  some  leaks,  but  we  took 
steps  to  organize  the  Intelligence  Committees  in  a  way  which  rec- 
ognized the  importance  of  security. 

First  of  all,  we  lessened  the  number  of  committees  that  had 
access  to  this  information.  I  think  we  all  became  more  sensitive  to 
the  importance  of  maintaining  security. 

I  have  to  say  to  those  in  the  executive  branch,  it  has  been  my 
experience  that  the  real  place  where  you  have  leaks  is  in  the  ex- 
ecutive branch.  I  am  not  pointing  fingers  one  way  or  the  other.  We 
went  through  better  than  a  year  of  very  sensitive  and  thorough 
studying  of  the  ability  of  our  country  to  monitor  SALT  II. 

As  you  can  imagine,  they  involved  some  very  sensitive  matters. 
We  can  be  proud  as  a  country  that  we  have  this  capacity.  I  for  one 
don't  think  that  we  ought  to  lay  it  all  out  there  for  the  Soviet 
Union  to  know  about  the  limits  and  the  strengths  of  our  intelli- 
gence capabilities.  But  it  was  a  very  frustrating  experience  to  me 
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when  we  were  trying  to,  and  were  keeping  all  of  this  very  close 
within  the  confines  of  the  committee,  to  read  in  the  local  newspa- 
per that  somebody  who  obviously  supported  SALT,  had  leaked  to 
the  newspaper  from  a  usually  reliable  source,  that  we  had  the  ca- 
pacity to  do  X.  Thus,  we  should  feel  comfortable  about  ratifying 
SALT.  A  couple  of  days  later,  you  would  find  somebody  within  the 
administration  who  didn't  approve  of  SALT  had  gotten  their  mes- 
sage to  the  reporters.  And  so  the  story  said,  "Well,  we  can  do  X, 
but  not  under  the  following  circumstances." 

It  was  amazing  to  me.  The  Soviet  Union  didn't  have  to  have  in- 
telligence agents.  All  they  had  to  do  was  to  clip  out  of  the  newspa- 
per. I  remember  Senator  Goldwater  was  livid  about  policy  being 
made  by  leaks  to  the  newspaper.  I  shared  this  concern. 

If  one  looks  at  the  news  reports  on  the  plans  for  covert  action 
against  Nicaragua,  it  seems  to  me  that  those  leaks  came  from 
within  the  executive  branch  where  you  have  people  that  have  dif- 
ferences of  opinion  about  what  policy  ought  to  be.  And  I  don't 
think  that  the  Intelligence  Committees  of  the  Congress  of  the 
United  States  are  any  less  likely  or  any  more  likely  to  let  informa- 
tion go  to  the  public  from  a  security  standpoint  than  members  of 
the  executive  branch.  But  I  think  we  need  to  stress  that  Congress 
can  be  trusted.  And  I  think  the  record  will  show  that  is  the  case. 
And  I  think  we  need  to  make  certain  that  continues  to  be  the 
record  because  this  is  the  only  way  Congress  will  be  given  the  nec- 
essary information. 

Mr.  Fowler.  Senator  Bayh,  with  the  chairman's  permission, 
while  you  are  on  that  point,  if  you  don't  mind  my  interrupting. 

Mr.  Bayh.  No,  please. 

Mr.  Fowler.  In  your  experience,  even  if  there  were,  if  it  was  pos- 
sible in  an  impossible  world,  to  have  no  security  leaks  whatsoever 
from  either  the  executive  or  the  legislative  branch,  in  your  experi- 
ence realistically,  can  large-scale  paramilitary  covert  actions  be 
kept  secret  very  long? 

Mr.  Bayh.  No.  No,  you  know  the  kind  of  thing  that  is  going  on 
right  now  and  has  been  for  sometime  has  gone  beyond  where  you 
have  to  worry  about  the  security  question.  Because  it  is  obvious 
what  is  happening.  I  assume  what  you  are  trying  to  find  out  is  how 
you  deal  with  the  first  very  few  steps  that  probably  can  be  kept 
secure.  And  how  do  you  make  certain  that  those  steps  are  taken  at 
the  right  time  and  in  the  right  manner. 

Mr.  Fowler.  We  are  trying  to  figure  that  out,  because  of  our  ex- 
perience, that  large  scale  and  even  some  small  scale  actions  have  a 
way  of  growing  into  large  paramilitary  operations,  and  are  inevita- 
bly going  to  be  found  out  in  this  technological  age,  with  the  inter- 
national press  all  over  the  world,  following  any  sort  of  skirmish. 
Since  it  is  going  to  come  out  anyway,  and  there  are  going  to  be 
some  policy  decisions  made  as  to  whether  it  should  have  been  un- 
dertaken and  what  policy  is  of  the  United  States  in  that  regard, 
shouldn't  there  be  a  participation  by  the  Congress  with  the  Execu- 
tive in  that  foreign  policy  decision,  even  if  initiated  covertly,  be- 
cause it  is  going  to,  you  know,  the  debate  is  going  to  rage  after  the 
fact  because  it  is  going  to  be  discovered. 

Mr.  Bayh.  Well,  as  I  mentioned 
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Mr.  Fowler.  Wasn't  that  your  experience  when  you  were  the 
chairman?  They  just  will  be  found  out.  In  the  case  of  Nicaragua,  as 
we  said  yesterday,  the  way  it  came  out  that  hit  us  hard  was  that 
the  Contras  announced  to  the  international  press  on  television  in 
Nicaragua,  went  on  TV  and  openly  thanked  the  people  of  the 
United  States  for  providing  them  with  the  resources  and  where- 
withal to  try  to  overthrow  the  Sandinista  government.  That  is 
where  that  came  from;  8  days  that  a  CBS  film  crew  spent  with  the 
conference. 

We  were  sitting  here  one  morning.  We  couldn't  believe  it.  Excuse 
me. 

Mr.  Bayh.  I  just  was  going  to 

Mr.  Fowler.  I  just  wanted  to  add  that  since  you  were  on  that 
point,  on  that  dimension,  that  even  if  you  had  no  leak,  we  haven't 
been  able  to  figure  out  how  you  keep  a  paramilitary  operation 
begun  covertly  secret  very  long. 

Mr.  Bayh.  Particularly  if  it  is  of  any  great  size. 

Mr.  Fowler.  Right. 

Mr.  Bayh.  I  assume  that  even  one  that  becomes  large  starts  on  a 
much  smaller  scale.  During  that  period  of  time,  perhaps  it  can  be 
kept  secret.  It  is  difficult  for  me  as  a  legislator  to  understand  why 
a  President  of  the  United  States,  as  I  said  earlier,  who  wants  to  be 
successful,  and  I  assume  any  President  wants  to  be  successful  in 
his  policy,  he  wants  to  do  the  right  thing  and  he  thinks  he  knows 
what  is  in  the  best  interest  of  the  U.S.  Government.  He  has  to  rec- 
ognize that  the  Congress  of  the  United  States,  and  the  direct  repre- 
sentatives of  people  all  over  the  country  in  every  congressional  dis- 
trict and  every  State,  that  they  are  indispensible  to  long-range  suc- 
cess. They  can  help  the  President  reach  the  right  conclusion. 

It  would  seem  to  me  the  President  would  be  better  served, 
whether  voluntarily  or  by  requirement,  to  get  the  congressional 
people  involved  at  an  early  stage;  at  the  beginning.  We  found  this 
frankly,  let  me  say,  again  to  the  credit  of  Admiral  Turner  and 
President  Carter,  that  as  I  said,  in  all  but  one  instance,  we  were 
advised,  we  expressed  concern  about  it.  And  in  some  instances,  the 
programs  were  significantly  decreased  in  scope,  redirected  because 
of  concerns  that  we  had  expressed. 

In  one  instance  as  I  recall,  one  operation  was  canceled  altogeth- 
er. So  it  wasn't  that  the  executive  branch  wasn't  listening.  We  in 
the  Congress  have  a  right  to  be  heard.  And  if  it  isn't  done  voluntar- 
ily, then  there  are  steps  that  can  be  taken. 

I  mentioned  the  contingency  reserve.  I  think  we  can  draw  that 
tighter,  at  the  early  stages  of  the  budgetary  process.  It  is  difficult  a 
year  or  two  in  advance  to  really  be  able  to  anticipate  what  might 
ultimately  evolve  from  a  seemingly  simple  covert  operation.  And  so 
one  that  starts  out  small  can  enlarge  itself.  And  at  that  stage,  I 
think  the  Congress  has  a  right  and  can  let  the  executive  branch 
know  that  when  that  kind  of  thing  happens  and  you  must  go  into 
the  contingency  fund,  we  intend  to  be  advised.  Certainly,  we  have  a 
right  in  the  reprograming  area  and  in  transferring  of  moneys,  ap- 
propriating more  moneys  for  the  contingency  fund.  It  seems  to  me 
without  question  there,  we  have  a  responsibility  as  well  as  a  right 
under  the  Constitution  as  the  body  that  appropriates  funds. 
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So  I  think  that  is  about  all  I  should  say  now.  I  will  be  glad  to 
answer  any  questions. 

I  might  just  touch  on  one  other  thing,  because  I  said  earlier  that 
I  thought  if  Congress  was  involved  there  was  a  better  chance  of 
reaching  the  right  decision.  Those  in  the  executive  branch  will  say, 
"You  know,  we  have  people  just  as  dedicated,  just  as  smart  as 
Members  of  Congress,  just  as  determined  to  do  the  right  thing  for 
the  United  States  of  America,"  and  I  have  to  say  that  is  right. 

However,  there  is  one  area  where  I  think  the  experience  of  the 
Congress  is  much  greater  than  the  experience  that  exists  generally 
in  the  executive  branch.  I  have  found  if  there  was  one  weakness  it 
was  not  in  the  inability  of  the  intelligence  community  to  put  to- 
gether a  comprehensively  sophisticated  plan  to  deal  with  a  prob- 
lem. We  have  some  of  the  best  people  in  the  world  in  our  intelli- 
gence agencies.  They  know  how  to  use  all  these  mechanisms.  I 
wouldn't  know  how  to  start.  They  are  experts  in  the  collection  of 
intelligence,  and,  in  many  instances,  the  carrying  out  of  intelli- 
gence operations. 

In  my  judgment,  on  some  occasions  they  are  weak,  because  of  the 
experience  they  have  had,  in  an  accurate  assessment  of  the  risk  in- 
volved, risk  evaluation.  As  you  know,  a  finding  which  must  be 
made  by  the  President  has  as  a  part  of  it  an  assessment  of  the  pos- 
sibility of  the  action  going  wrong  and,  if  it  does  go  wrong,  how 
much  damage  is  it  going  to  cause? 

I  think  that  those  in  the  Congress  that  have  to  run  for  reelection 
every  2  years  or  every  6  years,  and  who  have  a  day-to-day  commu- 
nication with  the  people  of  this  country,  have  a  much  better  capac- 
ity to  assess  the  impact  of  a  mission  gone  wrong.  We,  in  the  Con- 
gress, spend  our  lives  judging  how  people  react.  Thus,  we  can  assist 
the  intelligence  community  which  unfortunately  sometimes  lacks 
understanding  of  how  the  people  either  in  this  country  or  another 
country  are  really  going  to  react  to  adversity. 

I  don't  say  this  to  be  critical  of  people  in  the  intelligence  commu- 
nity who  really  have  had  no  experience,  at  least  very  few  of  them 
have  had  experience  of  spending  large  amounts  of  time  with  people 
and  seeing  how  they  react  to  certain  conditions.  That  is  part  of  our 
business.  That  is  one  of  the  real  strengths  that  a  President  should 
take  advantage  of. 

It  shouldn't  be  a  competitive  kind  of  thing  where  we  demand  it. 
If  I  were  the  President  of  the  United  States,  I  would  want  some- 
body to  tell  me,  if  you  are  going  to  get  involved  in  an  operation,  in 
a  friendly  country  just  before  election  which,  if  had  it  been  found 
out,  would  have  marred  a  victory  for  our  adversaries  in  the  elec- 
tion, I  would  want  someone  to  point  out  the  dangers  involved. 

The  program  didn't  go  forward  and  I  think  that  is  another  exam- 
ple of  a  good  relationship  between  the  executive  and  legislative 
branch  resulting  in  better  policy  for  the  country. 

Excuse  me  for  exceeding  the  patience  of  the  Members  of  the 
House  here. 

Thank  you. 

The  Chairman.  Mr.  Halperin,  why  don't  you  take  it. 
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STATEMENT  OF  MORTON  HALPERIN,  DIRECTOR,  CENTER  FOR 
NATIONAL  SECURITY  STUDIES 

Mr.  Halperin.  Thank  you,  Mr.  Chairman. 

It  is  a  pleasure  to  appear  before  the  committee.  I  have  a  pre- 
pared statement  and  would  ask  it  be  made  a  part  of  the  record  and 
would  just  comment  on  a  few  issues  which  I  understand  were  the 
focus  of  yesterday's  discussion. 

I  think  there  is  a  sufficient  record,  now — and  that  there  was  a 
sufficient  record  even  4  or  5  years  ago,  to  justify  this  committee 
considering  legislative  changes  dealing  with  covert  operations.  I 
have  laid  out  in  my  statement  some  of  the  costs  of  covert  oper- 
ations. I  want  to  mention  one  other  which  has  to  do  with  the  repu- 
tation of  the  CIA  and  the  ability  of  the  agency  to  go  about  its  busi- 
ness without  domestic  controversy. 

I  think  we  were  moving  a  few  years  ago  toward  a  situation  in 
which  the  CIA  was  not  an  issue  of  domestic  controversy  in  the 
United  States,  in  which  it  could  go  about  again  its  business,  which 
I  think  is  vital  to  the  security  of  the  country,  of  producing  good  in- 
telligence analysis  for  senior  policymakers. 

What  has  happened  again  is  that  because  of  the  covert  oper- 
ations, particularly  because  of  the  operations  in  Central  America, 
the  CIA  is  once  again  embroiled  in  domestic  controversy.  That  con- 
troversy, I  think,  gets  in  the  way  of  the  Agency  doing  its  business 
of  intelligence  analysis.  It  gets  in  the  way  of  ending  public  debate.  I 
think  it  interferes  with  reestablishing  ties  with  the  academic  com- 
munity. It  even  increases  suspicion  and  hostility  in  the  Congress 
about  the  CIA  as  shown,  for  example,  by  the  reaction  to  the  cur- 
rent efforts  to  find  a  solution  to  the  CIA's  problems  with  the  Free- 
dom of  Information  Act.  This  will  be  substantially  affected  by  the 
renewed  controversy  about  the  Agency  and  its  role.  I  think  the 
time  has  come  for  the  Congress  to  enact  standards  for  covert  oper- 
ations and  I  think  the  standards  that  are  in  the  bill  are  the  right 
ones. 

I  just  want  to  say  a  word  about  two  of  them,  the  question  of  es- 
sential to  the  national  interest  and  the  question  of  publicly  avowed 
policy.  I  think  there  is  a  fundamental  difference  between  two  views 
of  covert  operations.  One  that  says  these  are  extraordinary,  they 
are  dangerous,  they  threaten  democratic  values. 

If  we  do  them  at  all,  we  should  do  them  only  in  the  most  extraor- 
dinary situations  when  there  is  a  direct  and  specific  and  immediate 
threat  to  our  security  interests,  which  means  that  you  are  not 
doing  them  all  the  time.  You  are  doing  them  only  occasionally  and 
only  in  very  dangerous  situations.  That  was  the  original  view  of 
covert  operations  when  this  task  was  originally  assigned  to  the  CIA 
and  a  separate  unit  of  the  CIA.  It  was  the  view  which  the  Church 
committee  came  to,  the  Senate  Intelligence  Committee,  which  Sen- 
ator Bayh  was  a  member  of,  after  its  most  thorough  review  that 
has  been  undertaken  outside  the  executive  branch  of  covert  oper- 
ations. And  I  think  it  was  essentially  the  policy  that  was  followed 
in  the  last  year  or  so  of  the  Ford  administration  and  the  first  3 
years  of  the  Carter  administration. 

The  alternative  view  which  came  to  characterize  the  operations 
of  the  CIA  during  the  fifties  and  continued  for  a  considerable 
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period  of  time  is  the  one  that  I  think  we  have  come  back  to  in  the 
last  year  of  the  Carter  administration  and  now  explicitly  publicly 
in  the  statements  of  leading  officials  of  the  Reagan  administration, 
including  the  Director  of  Central  Intelligence,  namely  that  covert 
operations  is  just  one  of  the  options  on  the  shelf.  And  you  consider 
it  along  with  economic  sanctions,  diplomatic  efforts,  and  so  on.  And 
you  do  it  whenever  you  think  it  is  the  best  of  the  available  options. 
And  you  don't  view  it  as  an  extraordinary  technique  only  to  be 
used  in  certain  situations. 

I  think  it  is  important  that  the  Congress  say  in  legislation  and 
establish  as  the  policy  of  the  country  the  first  view,  that  covert  op- 
erations are  extraordinary  and  are  to  be  conducted  only  in  extraor- 
dinary situations. 

I  would  urge  that  you  consider  the  language  in  the  Church  com- 
mittee report  if  you  come  to  write  committee  report  language  on 
that  because  I  think  that  report  spells  out  very  clearly  and  very 
precisely  the  difference  between  the  two  approaches  and  the  differ- 
ent standards  intended  and  explains  the  meaning  of  the  word  "es- 
sential" rather  than  "important"  in  a  way  that  I  think  captures 
this  important  difference. 

In  the  case  of  publicly  avowed,  I  think  that  is  essential,  especial- 
ly when  we  are  talking  about  large-scale,  covert  operations.  If  the 
United  States  is  to  decide  that  some  country  or  some  faction  in  a 
country  is  a  sufficient  enemy  of  American  interests  that  we  are 
going  to  mount  a  campaign  to  destroy  that  faction  or  that  Govern- 
ment, I  think  the  American  public  and  Congress  are  entitled  to 
know  publicly  that  we  have  reached  that  policy  judgment.  That 
doesn't  mean  you  have  to  have  a  public  debate  on  all  the  tech- 
niques that  are  going  to  be  used  in  dealing  with  the  problem,  in- 
cluding the  covert  operation.  But  if  the  Government  of  the  United 
States  were  to  reach  the  conclusion  that  the  Government  of  Peru 
were  doing  things  that  were  intolerable  to  the  interests  of  the 
United  States  and  that  we  were  going  to  mount  a  campaign  to  get 
rid  of  that  Government,  I  think  that  we  are  entitled  to  know  pub- 
licly that  that  is  the  policy  so  that  we  can  have  a  public  debate  on 
whether  that  is  a  sensible  policy  before  the  covert  operations  begin. 
And  I  would  note  that  it  seems  to  me  that  that  is  necessary  in  any 
case,  because  covert  operations  alone  can  never  accomplish  any 
purpose. 

The  covert  operations  that  have  been  successful  have  been  those 
that  have  been  part  of  an  overall  policy.  Nobody  had  any  doubt  in 
1948  that  the  United  States  was  dedicated  to  defeating  the  Commu- 
nist Party  in  Italy.  That  was  a  publicly  avowed  policy.  We  did  a 
large  number  of  things  to  support  it.  Some  of  them  were  apparent- 
ly covert  activities,  but  the  policy  worked  because  there  was  an 
overall  policy  of  which  the  covert  operations  was  only  a  piece. 

So  essentially  you  are  going  to  make  public  the  fact  that  this  is 
your  avowed  policy.  And  I  think  you  ought  to  do  it  before  you  start 
so  that  there  can  be  the  debate  before  we  are  told  that  we  are  fi- 
nancing people  inside  a  country  and  we  can't  get  them  out  safely 
and  it  is  too  late  to  debate  whether  that  is  the  right  policy  or  not. 

Mr.  Fowler.  If  I  may  interject,  Mr.  Halperin,  as  the  Church  com- 
mittee concluded,  those  covert  actions  that  have  been  successful, 
where  the  policy  goal  has  been  fulfilled  in  hindsight,  were  those 
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covert  actions  where  there  was  a  broad  national  consensus  growing 
out  of  that  public  debate  and  public  decision  in  the  Congress  and  in 
the  country  in  order  to  support  it. 

Mr.  Halperin.  Absolutely. 

Let  me  turn  to  paramilitary  operations,  because  I  would  urge 
you  to  consider  seriously  this  requirement  for  congressional  ap- 
proval of  paramilitary  operations.  As  the  discussion  yesterday,  as  I 
understand  it,  indicated,  I  think  you  have  to  consider  two  excep- 
tions to  that  prohibition.  One  would  have  to  do  with  situations  akin 
to  the  Iranian  rescue  mission.  I  think  it  is  easier  to  describe  that 
by  example  than  it  is  to  put  it  into  words.  But  you  are  talking 
about  something  which  arises  suddenly,  which  often  if  not  always 
will  involve  the  lives  of  American  citizens,  in  which  there  is  no 
doubt  that  there  would  be  public  support  for  the  policy. 

Often  it  will  be  the  case  that  it  is  something  that  will  be  made 
public  soon  thereafter.  In  the  case  of  the  Iranian  rescue  mission, 
presumably,  even  if  it  was  successful,  we  all  would  have  learned 
about  it  a  few  days  after.  I  think  it  is  possible  to  devise  a  Presiden- 
tial exception  for  that. 

While  I  am  normally  very  suspicious  of  Presidential  exceptions 
to  legislation  because  I  think  they  can  swallow  up  the  whole  thing, 
I  think  it  is  possible  in  this  case  to  write  one  using  both  real  exam- 
ples like  the  Iranian  rescue  mission  and  some  hypothetical  exam- 
ples which  says:  "In  those  kinds  of  situations  you  don't  need  the 
authority  if  you  fit  within  that  category."  Again,  you  would  have 
the  warning  that  if  that  was  abused,  you  would  move  to  narrow 
down  that  exception. 

The  other,  I  think,  has  to  do  with  aid  to  allied  Governments.  I 
think  it  is  only  an  accident  of  the  way  the  Hughes-Ryan  language 
was  originally  written,  that  is  activities  by  the  CIA  other  than  for 
the  purpose  of  collection,  that  we  have  come  to  think  of  CIA  aid  to 
friendly  Governments  openly  allied  to  the  United  States  as  covert 
operations. 

The  CIA,  we  learned  from  a  freedom  of  information  request  and 
some  statements  by  the  Director,  gave  some  aid  to  the  Salvadoran 
Government  in  using  stamps  on  peoples'  hands  to  make  sure 
people  did  not  vote  twice.  That  was  apparently  treated  as  a  covert 
operation. 

I  must  say,  I  don't  think  that  is  what  anybody  meant  by  a  covert 
operation.  When  the  Italians  wanted  the  CIA  to  send  a  psychiatrist 
to  help  them  deal  with  understanding  the  Red  Brigade  when  the 
former  Prime  Minister  was  kidnapped,  that  also  was  apparently 
considered  a  covert  operation.  And  I  think  that  in  general,  regard- 
ing actions  which  involve  aid  to  friendly  governments,  maybe  we 
ought  to  rethink  the  definition  there.  But  beyond  that,  it  seems  to 
me  that  if  we  are  talking  about  aid  to  allied  governments,  that 
there  ought  to  be  another  exception  there  for  this  rule  of  prior  ap- 
proval, as  long  as  it  is  done  in  a  way  that  makes  sure  this  does  not 
become  a  loophole  to  get  around  either  the  War  Powers  Act  or  the 
general  congressional  requirements  for  congressional  approval  of 
transfers  of  large-scale  amounts  of  military  aid  to  a  foreign  govern- 
ment. 

But  as  long  as  you  are  within  limits  that  don't,  would  not  other- 
wise trigger  either  the  War  Powers  Act  or  the  financial  limits  on 
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transfers  of  military  aid,  I  would  think  an  exception  for  activities 
which  might  be  called  paramilitary  but  were  in  support  of  a  friend- 
ly government,  would  make  sense  as  another  exception  to  this  rule 
of  prior  approval. 

You  would  obviously  still  have  the  normal  annual  review  process 
and  so  on  of  those  operations. 

Let  me  just  say  very  briefly  that  I  think  the  notion  of  dealing 
somehow  with  the  generic  findings  is  an  essential  part  of  any  re- 
structuring and  I  think  basically  what  is  done  here  is  good,  al- 
though I  would  suggest  that  some  of  the  criteria,  obviously  not  all, 
might  be  appropriate  for  the  generic  findings  as  well  as  for  the  spe- 
cific findings. 

Finally,  I  would  urge  this  committee  to  continue  the  practice  of 
informing  the  Foreign  Affairs  Committee  of  major  covert  oper- 
ations with  foreign  policy  implications  and  having  them  share  in 
the  process  of  congressional  review. 

Thank  you,  Mr.  Chairman. 

[The  statement  of  Mr.  Halperin  follows:] 
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STATEMENT  OF 

MORTON  H.  HALPERIN 
DIRECTOR,  CENTER  FOR  NATIONAL  SECURITY  STUDIES 

BEFORE  THE 

HOUSE  PERMANENT  SELECT  COMMITTEE 
ON  INTELLIGENCE 

ON 

CONGRESSIONAL  OVERSIGHT  OF  COVERT  ACTIONS 


September  21,  1983 

Mr.  Chairman,  I  am  pleased  to  have  the  opportunity  to  testify 
once  again  before  this  committee.   I  wish  to  commend  the 
committee  for  holding  hearings  on  this  crucial  subject. 

If  you  will  permit  me  I  would  like  to  take  a  few  moments  to 
review  what  is  publicly  known  about  covert  operations.   In  doing 
so  I  will  limit  myself  to  information  that  was  available  publicly 
at  the  time  of  the  report  of  the  Senate  Intelligence  Committee  in 
1976.  I  do  so  for  several  reasons.   First,  by  using  information 
which  was  publicly  available  several  years  ago  it  is  possible  to 
avoid  controversy  over  what  can  be  publicly  said  about  recent 
covert  operations.   In  addition  using  these  early  examples 
demonstrates  that  the  problems  with  covert  operations  are  generic 
and  are  not  related  to  disputes  about  the  foreign  policy  of  the 
Carter  Administration  in  its  last  year  or  of  the  Reagan 
Administration.  Finally  I  think  that  this  review  of  the  proper 
standards  and  procedures  for  covert  operations  should  be  kept 
separate  from  the  effort  to  end  the  current  operation  in  Central 
America. 

Of  course,  much  is  publicly  known  about  the  covert  operations 
which  have  been  conducted  since  the  Senate  Intelligence  Committee 
issued  its  report.   The  Center  for  National  Security  Studies  has 
prepared  a  report  summarizing  much  of  this  information  except  for 
very  recent  information  on  Central  America.  It  is  attached  as  an 
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appendix  to  this  statement  and  I  ask  that  it  be  made  part  of  the 
record  of  this  hearing  in  that  form.   In  what  follows,  however,  I 
will  draw  my  examples  from  the  previously  available  record. 

"Executive  Order  12333  defines  covert  operations  —  now  called 
"special  activities"  as  "activities  conducted  in  support  of 
national  foreign  policy  objectives  abroad  which  are  planned  and 
executed  so  that  the  role  of  the  United  States  Government  is  not 
apparent  or  acknowledged  publicly  and  functions  in  support  of 
such  activities..."   Such  operations  can  be  grouped  into  four 
categories : 

—  political  action  —  support  for  political  leaders 
and  groups 

—  economic  action  —  efforts  to  secretly  disrupt  the 
economy  of  a  country 

—  paramilitary  —  support  for  military  operations  to 
sustain  a  friendly  government  or  overthrow  one  deemed 
inimical  to  U.S.  interests 

—  propaganda  —  writing,  distributing  and  publishing 
true  and  false  information. 

Operations  can  be  as  small  as  persuading  an  Indian  newspaper 
editor  to  write  an  editorial  condemning  the  Soviet  invasion  of 
Afghanistan  to  as  large  as  providing  massive  military  assistance 
to  the  Afghan  rebels. 

They  can  be  in  support  of  publicly  approved  American  policies 
as  were  the  paramilitary  operations  in  Korea  in  the  1950s  and 
they  can  be  contrary  to  publicly  stated  policies  as  were  the 
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efforts  to  disrupt  China  during  the  Cultural  Revolution  of  the 
1960s. 

Covert  operations  can  be  genuinely  secret  as  was  American  aid 
to  Kurdish  rebels  in  Iraq  in  the  1970s  or  its  secret  can  be  only 
as  diplomatic  fiction  as  was  aid  to  Meo  rebels  in  Laos  in  the 
1960s. 

Such  actions  can  be  consistent  with  American  interests  and 
ideals  as  was  the  aid  solicited  by  Italian  politicians  in  the 
1940s  to  offset  secret  COMINTERN  funds  given  to  the  Italian 
Communist  Parties.  They  can  be  contrary  to  such  interests  as  were 
the  efforts  to  assassinate  Lumumba  or  Castro  or  to  persuade 
Chilean  generals  to  overthrow  the  democratic  system  in  that 
country. 

The  record  of  covert  operations. 

The  Church  Committee  —  formally  the  Senate  Select  Committee  to 
Study  Governmental  Operations  with  respect  to  Intelligence 
Activities  —  is  the  only  body  outside  the  CIA  to  undertake  a 
review  of  CIA  covert  operations  including  "a  combination  of  cases 
that  the  CIA  considers  to  be  representative 
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of  success  and  failure."   (P.  142) 1   That  report  notes  that  the 
original  conception  was  that  covert  activities  would  be  conducted 
only  on  rare  occasions  to  complement  other  American  programs. 
However,  "covert  action  soon  became  a  routine  program  of 
influencing  governments  and  covertly  exercising  power  — 
involving  literally  hundreds  of  projects  each  year.   By  1953 
there  were  major  covert  operations  underway  in  48  countries, 
consisting  of  propaganda,  paramilitary  and  political  action 
projects."   (p.  153)  The  number  of  operations  reached  an  all-time 
high  in  1964  and  fell  considerably  after  that.   (p.  148)  Still 
when  the  Church  Committee  wrote  its  report  in  1976  there  were 
still  a  substantial  number  of  such  operations.   One  quarter  of 
these  operations  were  described  by  the  Committee  as  being  of 
"relatively  high  cost  (over  $100,000  annually)."   (p.  148)  Since 
1961  several  thousand  covert  operations  have  been  undertaken, 
(p.  153) 

Although  some  important  CIA  covert  operations  of  the  pre-Carter 
period  may  still  be  secret,  many  have  become  public  in  one  way  or 
another.   Paramilitary  operations  have  included  aid  for  insurgent 


1.  Foreign  and  Military  Intelligence  Book  I,  Final  Report  of  the 
Select  Committee  to  Study  Governmental  Operations  with  respect  to 
Intelligence  Activities,  U.S.  Senate  94th  Congress,  2nd  Session, 
Report  No.  94-755,  April  26,  1976.  Because  of  the  unique  access 
which  the  Committee  and  its  staff  had  its  report  is  crucial  for 
understanding  covert  operations.   Page  numbers  refer  to  the 
Report. 
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groups  in  Eastern  Europe,  China  and  Tibet  as  well  as  aid  to 
tribal  groups  in  Laos  and  Iraq  and  to  one  side  in  the  Angolan 
civil  war.   The  Bay  of  Pigs  was  probably  the  largest  single  CIA 
paramilitary  operation  and  the  most  sustained  efforts  were  in 
Indochina. 

Political  action  consists  mainly  of  giving  support  to  political 
leaders  and  political  parties  in  a  wide  range  of  circumstances 
and  in  countries  including  the  Phillipines,  Chile,  Italy  and  the 
Congo.  Economic  operations  have  been  aimed,  for  example,  at 
disrupting  the  economies  of  Chile  and  Cuba. 

Propaganda  activities  have  probably  been  the  most  sustained 
form  of  CIA  covert  activity.   The  CIA  has  "assets"  who  control 
newspapers  around  the  world,  run  its  own  news  service  and  operate 
radio  stations.   This  propaganda  may  be  aimed  at  supporting  an 
objective  within  a  country  or  in  support  of  a  world-wide  effort. 
One  such  effort  in  the  1950s  was  aimed  at  painting  China  as  an 
aggressive,  expansive  power;  another  in  the  1970s  exaggerated 
Cuban  operations  in  Africa. 

The  Church  Committee,  after  examining  these  records  reached  the 

conclusion  that  paramilitary  operations  "are  an  anomaly,  if  not 

an  aberration,  of  covert  action."   (p.  154)  As  to  other 

operations  it  said  this: 

The  record  of  covert  action  reviewed  by  the  Committee 
suggests  that  net  judgments  as  to  "success"  or 
"failure"  are  difficult  to  draw.   The  Committee  has 
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found  that  when  covert  operations  have  been  consistent 
with,  and  in  tactical  support  of,  policies  which  have 
emerged  from  a  national  debate  and  the  established 
processes  of  government,  these  operations  have  tended 
to  be  a  success.   Covert  support  to  beleaguered 
democrats  in  Western  Europe  in  the  late  1940s  was  in 
support  of  an  established  policy  based  on  a  strong 
national  consensus.   On  the  other  hand,  tne  public  has 
neither  understood  nor  accepted  the  covert  harassment 
of  the  democratically  elected  Allende  government. 
Recent  covert  intervention  in  Angola  preceded,  and 
indeed  preempted,  public  and  congressional  debate  on 
America's  foreign  policy  interest  in  the  future  of 
Anqola.  The  intervention  in  Angola  was  conducted  in  the 
absence  of  efforts  on  the  part  of  the  executive  branch 
to  develop  a  national  consensus  on  America's  interests 
in  Southern  Africa,  (p.  154) 

The  Case  Against  Covert  Operations  Let  me  turn  then  to  a  summary 
of  the  arguments  against  covert  operations.   Perhaps  the  most 
practical  argument  against  covert  operations  is  that  they  no 
longer  are  secret.   The  Church  Committee  thus  began  its 
discussion  by  noting  what  former  Secretary  of  Defense  Clark 
Clifford  told  the  committee: 

The  knowledge  regarding  such  operations  has  become  so 
widespread  that  our  country  has  been  accused  of  being 
responsible  for  practically  every  internal  difficulty 
that  has  occurred  in  every  country  in  the  world.   (p. 
141) 

The  problem  has,  if  anything,  been  exacerbated  since  then. 
Unless  Congress  enacts  sharp  limits  on  covert  operations  the 
United  States  will  stand  accused  of  interference  in  every 
on-going  crisis  and  will  not  be  able  to  credibly  deny  its 
involvement. 

Other  fundamental  objections  to  covert  operations  relate  to 
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their  effect  on  other  countries  and  our  ability  to  pursue  foreign 

policy  objectives  consistent  with  American  ideals.  Other 

difficulties  stem  from  the  corrosive  effect  on  our  institutions 
and  procedures. 

Effects  Abroad 

The  Church  Committee  Report  well  states  the  difficulties: 

In  some  cases,  covert  support  has  encouraged  a 
debilitating  dependence  on  the  United  States,  in  one 
Western  nation  the  covert  investment  was  so  heavy  and 
so  persistent  that,  according  to  a  former  CIA  Station 
Chief  in  that  country: 

Any  aspiring  politician  almost  automatically 
would  come  to  CIA  to  see  if  we  could  help 
him  get  elected  ....   They  were  wards 
of  the  United  States,  and  that  whatever 
happened  for  good  or  bad  was  the  fault  of 
the  United  States. 

In  other  cases,  covert  support  to  foreign  political 
leaders,  parties,  labor  unions,  or  the  media  has  made 
them  vulnerable  to  repudiation  in  their  own  society 
when  their  covert  ties  are  exposed,   in  Chile,  several 
of  the  Chilean  nationals  who  had  been  involved  in  the 
CIA's  anti-Allende  "spoiling"  operation  had  to  leave 
the  country  when  he  was  confirmed  as  President. 

In  addition,  the  history  of  covert  action  indicates 
that  the  cumulative  effect  of  hidden  intervention  in 
the  society  and  institutions  of  a  foreign  nation  has 
often  not  only  transcended  the  actual  threat,  but  it 
has  also  limited  the  foreign  policy  options  available 
to  the  United  States  government  by  creating  ties  to 
groups  and  causes  that  the  United  States  cannot 
renounce  without  revealing  the  earlier  covert  action. 

The  Committee  has  found  that  certain  covert 
operations  have  been  incompatible  with  American 
principles  and  ideals  and,  when  exposed,  have  resulted 
in  damaging  this  nation's  ability  to  exercise  moral  and 
ethical  leadership  throughout  the  world.   The  U.S. 
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involvement  in  assassination  plots  against  foreign 
leaders  and  the  attempt  to  foment  a  military  coup  in 
Chile  in  1970  against  a  democratically  elected 
government  were  two  examples  of  such  failures  in 
purposes  and  ideals.   (p.  155-156) 

Effects  at  Home 

The  implications  of  covert  operations  on  American  society  are 
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re  subtle  but  they  are  no  less  pervasive  or  troubling. 


Covert  operations  provide  a  convenient  means  by  which  a 

President  can  avoid  a  public  debate  on  a  critical  issue.   If  a 

President  want  to  provide  assistance  overtly  to  rebels  fighting 

against  a  regime,  for  example,  he  would  need  to  ask  Congress  for 

authority.   The  Administration  would  have  to  publicly  defend  its 

actions  to  the  Congress  and  the  public.   If,  instead,  he 

authorizes  a  covert  action,  there  is  no  debate.   As  the  Church 

Committee  explains  this  can  have  the  effect  of  stifling  debate 

inside  the  government  as  well  as  outside: 

In  its  consideration  of  covert  action,  the  Committee 
was  struck  by  the  basic  tension  —  if  not 
incompatibility  —  of  covert  operations  and  the  demands 
of  a  constitutional  system.   Secrecy  is  essential  to 
covert  operations;  secrecy  can,  however,  become  a 
source  of  power,  a  barrier  to  serious  policy  debate 
within  government,  and  a  means  of  circumventing  the 
established  checks  and  procedures  of  government.   The 
Committee  found  that  secrecy  and  compartmentation 
contributed  to  a  temptation  on  the  part  of  the 
Executive  to  resort  to  covert  operations  in  order  to 
avoid  bureaucratic,  congressional,  and  public  debate. 
In  addition,  the  Committee  found  that  the  major 
successes  of  covert  action  tended  to  encourage  the 
Executive  to  press  for  the  use  of  covert  action  as  the 
easy  way  to  do  things  and  to  task  the  CIA  with 
difficult  requirements,  such  as  running  a  large-scale 
"secret"  war  in  Laos  or  attempting  to  overturn  the 
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results  of  a  national  election  in  Chile  —  within  a 
five-week  period. 

The  Committee  found  that  the  Executive  has  used  the 
CIA  to  conduct  covert  operations  because  it  is  less 
accountable  than  other  government  agencies. 

The  Committee  has  found  that  the  temptation  of  the 
Executive  to  use  covert  action  as  a  "convenience"  and 
as  a  substitute  for  publicly  accountable  policies  has 
been  strengthened  by  the  hesitancy  of  the  Congress  to 
use  its  powers  to  oversee  covert  action  by  the  CIA.  (p. 
156-157) 

There  are  other  problems  which  the  Committee  did  not  feel  free  to 
discuss.   Some  stem  from  the  CIA's  world-wide  propaganda 
efforts.   Even  if  the  CIA  bends  over  backwards  to  avoid  actions 
whose  purpose  is  to  influence  debate  in  the  United  States  it 
cannot  seek  to  shape  public  opinion  around  the  world  without 
affecting  American  perceptions. 

The  CIA  world-wide  propaganda  efforts  against  China  in  the 
1950s  and  '60s  illustrate  the  problem.   The  CIA,  under 
Presidential  direction,  had  mounted  two  major  campaigns.   One  was 
aimed  at  disrupting  communist  rule  in  China  by  stimulating  and 
supporting  sabotage  and  rebellion.   The  other  program  was 
directed  at  China's  neighbors  and  was  aimed  at  painting  a  picture 
of  an  aggressive  expansionist  nation  interfering  in  the  internal 
affairs  of  others.   As  with  all  such  efforts  it  was  built  on  some 
elements  of  time  but  the  picture  of  China  presented  in  CIA 
propaganda  was  diametrically  opposed  to  the  analysis  presented  by 
CIA  analysts.   They  viewed  China  as  basically  an  inward  looking 
nation  whose  leaders  were  concerned  with  consolidating  power  at 
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home.   Since  these  analysts  were  as  uninformed  about  CIA 
operations  as  was  the  general  public  they  tended  to  view  China's 
charges  of  U.S.  interference  in  China's  internal  affairs  as  some 
combination  of  paranoia  and  propaganda. 

The  Congress  and  the  public  in  assessing  China  policy  could  not 
but  be  influenced  by  this  major  CIA  campaign.   Consider  one 
episode  described  by  former  CIA  operative  Joseph  B.  Smith  in  his 
memoirs,  Portrait  of  a  Cold  Warrior;  When  the  United  States  was 
considering  intervention  in  Indochina  in  1954  the  CIA  stations  in 
Asia  were  directed  to  plant  false  stories  suggesting  that  China 
was  massing  to  move  into  Indochina.  U.S.  intervention  could  then 
be  justified  as  necessary  to  meet  Chinese  aggression.   There  was 
no  such  Chinese  move  but  stories  did  appear  and  were  picked  up  by 
the  American  press.   If  the  United  States  had  intervened  many 
Americans  would  have  considered  the  intervention  justified 
because  of  the  phantom  Chinese  intervention. 

Finally,  there  is  the  certainty  that  tools  which  we  use  abroad 
will  be  turned  against  us  at  home.   It  is  surely  no  accident  that 
the  Korean  CIA  trained  by  its  American  counterpart  sought  to 
influence  American  elections  as  the  CIA  had  influenced  elections 
abroad.   Nor  is  it  a  coincidence  that  the  expatriate  Cubans  who 
assassinated  Orlando  Letelier  in  the  streets  of  Washington  were 
trained  in  violent  techniques  by  the  CIA. 

Policy  Options 
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Let  me  now  turn  to  the  question  of  what  should  be  done. 

The  Church  Committee  began  the  "conclusions"  section  of  the 

chapter  of  its  report  with  these  striking  words: 

Given  the  open  and  democratic  assumptions  on  which 
our  government  is  based,  the  Committee  gave  serious 
consideration  to  proposing  a  total  ban  on  all  forms  of 
covert  action.   The  Committee  has  concluded,  however, 
that  the  United  States  should  maintain  the  option  of 
reacting  in  the  future  to  a  grave,  unforeseen  threat  to 
United  States  national  security  through  covert  means, 
(p.  159) 

The  Committee  noted  that  a  higher  standard  than  "important"  is 
required.   It  proposed  that  covert  action  be  seen  as  an 
"exceptional  act"  to  be  undertaken  only  when  "absolutely 
essential"  and  only  when  in  support  of  "openly  avowed  policies  of 
the  United  States."  (p.  159-161)  It  rejected  continuation  of  the 
present  procedure  whereby  there  is  "a  parallel  but  invisible 
system  in  which  covert  operations  are  routine."   (p.  447)  The 
Committee  suggested  that  small  non-sensitive  operations  be 
handled  in  a  way  that  insured  that  they  did  not  turn  into  major 
activities  without  meeting  the  higher  standard.   In  taking  this 
position  the  committee  clearly  followed  the  advice  given  to  it  by 
Clark  Clifford  and  Cyrus  Vance  who  had  previously  served  on  the 
NSC  Committee  overseeing  covert  operations  as  the  Department  of 
Defense  representatives.   Vance,  testifying  before  becoming 
Secretary  of  State,  told  the  Committee  that  the  United  States 
should  engage  in  covert  operations  only  when  "absolutely 
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essential."   (p.  516) 

In  my  view  the  recent  events  in  Central  America  combined  with 
the  previous  record  makes  a  strong  case  for  the  abolition  of  all 
covert  operations  and  at  the  very  least  for  all  such  paramilitary 
operations.   If  the  Committee  is  not  prepared  to  propose  that 
step  then  I  urge  you  to  enact  the  types  of  restrictions  contained 
in  H.R.  3872.  I  would  like  to  submit  to  the  committee  and  have 
made  part  of  the  record  as  an  attachment  to  this  statement,  some 
specific  comments  on  H.R.  3872.  In  general  I  think  that  it  does  a 
good  job  of  codifying  the  kinds  of  restrictions  that  make  sense 
in  the  absence  of  a  complete  ban. 

I  am  somewhat  concerned  about  the  repeal  of  various  provisions 
of  the  Hughes-Ryan  amendment  since  it  may  permit  the  executive 
branch  to  redefine  certain  activities  which  are  now  covered  by 
Hughes-Ryan  so  that  no  reports  at  all  are  required.   I  am  also 
troubled  by  the  addition  of  the  words  "in  the  President's 
opinion."   I  am  not  sure  what  that  is  intended  to  require  or  how 
it  would  affect  Congressional  review  of  the  finding  but  I  fear 
that  it  will  make  it  harder  for  Congress  to  raise  questions  about 
the  facts  which  underly  the  findings. 

With  regard  to  the  issue  of  "generic"  findings  (paragraph  5)  I 
do  not  understand  why  the  criteria  (A)  through  (D)  imposed  on 
other  covert  operations  should  not  also  apply  to  the  "generic" 
findings.   That  is  to  say,  the  President  should  be  required  to 
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find  that  the  category  of  operations  is  essential,  that  it  is 
consistent  with  publicly  avowed  policy,  that  the  benefits  justify 
the  risks,  and  that  other  means  are  unlikely  to  accomplish  the 
objective. 

I  do  not  believe  that  it  is  feasible  to  impose  substantive 
restrictions  on  covert  operations  or  to  require  consultation  by 
the  President  in  advance  with  the  Congress. 

If  covert  operations  are  to  be  permitted  it  is  essential  that 
this  committee  as  well  as  the  Foreign  Affairs  Committee  insist  on 
being  fully  informed  and  that  you  bring  to  the  attention  of  the 
House  any  questionable  actions  with  a  recommendation  for 
termination.   In  addition,  I  support  the  provision  in  H.R.  3872 
that  any  paramilitary  operation  should  have  the  prior  approval  of 
the  Congress. 

Mr.  Chairman,  I  commend  this  committee  for  what  it  has  done 
with  regard  to  the  covert  operation  in  Nicaragua  and  for  holding 
these  hearings.   I  stand  ready  to  respond  to  questions. 
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The  Chairman.  Thank  you  very  much. 

I  take  it  both  of  you  favor  prior  authorization  of  paramilitary 
and  military  activity  before  it  gets  started.  Do  I  understand  that 

Mr  Bayh  As  I  said,  I  have  no  problem  with  that  at  all.  1  would 
feel  more  comfortable  with  it.  I  don't  think  we  have  had  a  Presi- 
dent who  is  going  to  sit  still  for  that.  That  doesn  t  mean  you 
shouldn't  try.  To  me,  the  real  world  is  how  do  you  restrict  it,  how 
do  you  better  define  it,  as  Mr.  Halperin  mentioned,  so  that  the 
finding  has  to  be  more  specific,  it  has  to  embody  within  it  certain 
benchmarks  that  give  the  Congress  a  chance  to  take  a  better  look 

I  think  we  in  the  Congress  have  to  be  willing  to  use  some  of 
these  other  tools  that  are  completely  within  our  disposal  and  let 
the  President  know  of  our  willingness  to  use  those.  And  perhaps 
shore  up  the  budgetary  process  so  that  we  find  out  a  little  earlier 
that  transfer  and  contingency  funds,  that  kind  of  thing. 

The  Chairman.  I  think  it  would  be  possible  to  tighten  up  the 
specification  with  respect  to  paramilitary  operations,  particularly 
as  Mr.  Halperin  suggested  and  Senator  Bayh  suggested,  that  the 
Iranian  rescue  operation,  of  course,  was  something  which  would  be 
all  over  within  a  matter  of  hours  and  would  be  well  known,  of 
course,  within  that  period  of  time.  While  the  ordinary  paramilitary 
operation  doesn't  end  in  a  matter  of  hours,  or  days,  or  weeks,  or 

months.  .  „  ,u 

So  I  think  it  would  be  an  opportunity  to  really  constrain  the 
paramilitary  operation  without  impacting  upon  that  kind  of  an  op- 
eration which  may  be  paramilitary  in  the  fine  sense  of  the  word, 
and  I  think  perhaps  the  Iranian  rescue  one  would  call  a  paramili- 
tary operation,  but  an  operation  albeit  that  would  not  last  for  any 
prolonged  period  of  time. 

I  think  that  there  is  a  possibility  of  doing  that  also,  in  the  area 
Mr.  Halperin  suggested  of  aid  to  foreign  governments.  That  is  an- 
other area  that,  where  it  is  not  really  a  paramilitary  operation  but 
just  a  straight  covert  operation  to  assist  friendly  Governments  that 
really  are  in  the  interest  of  our  own  security  to  do  so. 

One  of  the  great  problems,  of  course,  which  we  will  have  with 
this  bill,  is  the  attitude  of  the  Congress  itself  with  respect  to  covert 
operations.  I  think  probably  the  public's  understanding  of  covert 
operations  is  not  very  large.  And  probably,  there  is  very  little  un- 
derstanding of  covert  operations,  except  when  they  get  to  be  large 
operations,  and  particularly  where  they  become  paramilitary,  as 
both  you  have  stated,  and  you  stated  in  your  paper  that  you  ad- 
dressed to  us,  Mort,  that,  and  as  the  Senator  well  knows,  there 
were  many,  many  covert  operations,  and  a  lot  of  them  not  too  sig- 
nificant, not  very  expensive,  and  which  don't  last  a  long  period  of 
time  and  ever  which  there  is  some  excellent  oversight. 

The  problem  is  with  the  paramilitary  operation  that  oftentimes 
gets  beyond  what  the  original  recommendation  or  finding  might  be. 
This  committee  is,  of  course,  concerned  with  that.  I  think  the  Con- 
gress ought  to  be  concerned  with  that.  And  how  do  you  really  get 
that  control  unless  you  specifically  authorize  the  particular  para- 
military or  military  operation. 

Mr.  Whitehurst. 

Mr.  Whitehurst.  Thank  you,  Mr.  Chairman. 
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The  Chairman.  Let  me  welcome  Admiral  Turner. 

Admiral,  we  are  delighted  to  have  you  with  us.  I  know  that  there 
were  constraints  upon  your  time  as  there  are  upon  Senator  Bayh 
and  also  Mort  Halperin.  We  are  just  getting  into  a  general  discus- 
sion in  this  area.  If  you  would  like  to  go  ahead  with  your  state- 
ment, we  would  be  pleased  to  hear  you. 

Mr.  Fowler.  These  gentlemen  may  need  to  leave,  Mr.  Chairman. 

The  Chairman.  Do  you  have  to  leave,  Senator? 

Mr.  Fowler.  Why  don't  we  finish  up  with  them. 

The  Chairman.  OK. 

Bill. 

Mr.  Bayh.  Mr.  Chairman,  I  might  just  make  one  observation  so 
that — you  raised  the  question  about  constraints  as  the  originally 
conceived  mission  broadens.  I  get  back  to  the  suggestion  I  made 
about  how  you  use  the  contingency  fund  mechanism  to  deal  with 
changing  dimensions,  and  a  willingness  to  just  sort  of  say:  "OK,  we 
are  going  to  sit  tight  on  this."  And  maybe  that  isn't  enough,  but  I 
think  it  gives  us  authority  if  we  are  willing  to  use  it. 

The  Chairman.  That  is  one  area.  If  Bill  will  permit  me 

Mr.  Whitehurst.  Sure. 

The  Chairman  [continuing].  Just  to  indicate  that  the  reserve  for 
contingencies  is  authorized  for  2-year  periods  and  ordinarily  this 
committee  and  our  counterpart  in  the  Senate  also  authorize  supple- 
mental funding  for  the  contingency  for  reserves.  That,  carried  over 
with  what  unobligated  balance  is  in  the  reserve,  oftentimes 
amounts  to  a  substantial  amount  in  the  reserve  itself.  That  is  the 
fund  from  which  a  paramilitary  operation  usually  is  begun  to  get  it 
started. 

The  funds  are  there  for  a  2-year  period  and  they  often  are  sub- 
stantial. 

Mr.  Fowler.  One  of  the  pieces  of  legislation  deals  with  that. 

The  Chairman.  Bill. 

Mr.  Whitehurst.  Thank  you,  Mr.  Chairman. 

All  of  us  appreciate  your  comment  and  candor  with  us,  sharing 
your  views,  which  are  obviously  sincere  and  deeply  felt.  I  have  sev- 
eral points  that  I  would  like  to  develop  with  you.  One  of  the  things 
that  bothers  me  is  that  in  preparing  legislation  like  this  that  we  tie 
ourselves  in  knots.  I  thought  a  very  good  analogy  was  used  yester- 
day by  Mr.  Colby  in  drawing  a  parallel  between  what  the  effect  of 
this  legislation  would  be,  and  the  lilliputians  stringing  up  Gulliver. 
Each  one  of  the  bonds  by  itself  was  not  sufficient  to  hold  him,  but 
collectively,  that  was  the  result. 

This  bill  was  prepared  with  a  great  deal  of  thought.  Yet,  yester- 
day it  developed  as  a  result  of  discussion  that  the  Iranian  rescue 
operation  could  not  have  mounted.  As  mentioned  this  morning, 
suddenly  we  found  out  that,  "Well,  hey,  we  don't  want  to  do  that." 
There  are  obviously  cases  where  we  wouldn't  want  that  kind  of 
language  to  apply.  We  would  expect  some  independence  on  the  part 
of  the  Executive  to  move  in  an  emergency  situation.  There  may  be 
other  hidden  flaws  in  the  bill.  With  the  best  of  intentions,  once  we 
have  passed  this  legislation,  we  could  then  find  ourselves  in  a  pre- 
dicament down  the  road  where  we  have  caused  a  self-inflicted 
wound,  if  you  will,  with  approval  of  this  legislation. 
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Let  me  ask  you  this:  Suppose  the  President  comes  forth  and  he 
has  a  recommendation  on  a  covert  operation.  The  House  takes  one 
position  and  the  Senate  takes  another.  That  is  not  something  that 
hasn't  occurred  around  here  on  many,  many  issues.  What  does  the 
President  do  then?  Does  he  have  freedom  then  to  make  his  own 
choice  and  operate  and  risk  the  wrath  of  one  body  or  the  other? 
Mr.  Halperin,  you  testified  in  1975  that  you  were  against  all 
covert  operations.  This  morning  you  have  said  that  you  agree  with 
these  proposed  bills,  but  apparently  your  view  now  is  that  in  some 
cases,  covert  operations  are  justified.  What  I  am  trying  to  say  is 
this,  and  I  tried  to  make  this  point  yesterday:  I  think  it  is  very, 
very  important  that  the  Congress  have  oversight.  And  Senator 
Bayh  made  this  point  very  well,  I  think,  this  morning,  and  I  think 
his  own  distinguished  record  in  the  Senate  is  evidence  of  the  indus- 
try that  he  brought  to  his  task  over  there.  I  think  we  should  be 
notified  as  we  have  been. 

As  you  pointed  out,  with  the  exception  of  the  Iranian  rescue  op- 
eration, in  the  nearly  5  years  that  I  have  served  on  this  committee, 
I  have  felt  we  have  been  properly  informed.  I  well  remember  Ad- 
miral Turner's  tenure  and  with  a  great  deal  of  pride  of  his  record. 
What  bothers  me  is  what  I  said  initially:  that  we  are  going  to 
create  something  that  in  the  long  run  may  be  counterproductive. 
And  rather  than  tie  Gulliver  down,  as  I  am  afraid  portions  of  this 
bill  will  do,  that  we,  if  we  develop  any  legislation  at  all,  that  we  do 
so  in  a  way  where  there  is  some  elasticity  in  it,  and  that  we  don't 
go  down  the  road  as  we  have  done  not  only  in  legislation  of  this 
kind  but  in  my  other  experience  in  the  House.  So  often,  we  see  a 
problem  and  we  just  smother  it,  as  it  were.  We  don't  give  it  a 
chance  to  breath.  That  is  very  much  what  I  am  afraid  that  we  are 
doing  in  this  case. 

I  made  this  observation,  Mr.  Halperin.  You  are  certainly  entitled 
to  some  rebuttal,  my  bringing  up  your  testimony. 

Mr.  Halperin.  Let  me  say  about  that,  Congressman,  I  have  not 
changed  my  position.  If  you  have  a  chance  to  look  at  my  formal 
statement,  you  will  find,  I  reiterate  my  position. 
Mr.  Whitehurst.  So  you  are  totally  against  all  covert  operations. 
Mr.  Halperin.  Yes.  I  think  what  is  dealt  with  here  in  terms  of 
generic  covert  operations  is  not  what  I  would  label  a  covert  oper- 
ation. 
Mr.  Whitehurst.  It  is  a  matter  of  definition  then. 
Mr.  Halperin.  It  is  in  part  a  matter  of  definition.  I  am  against 
secret  efforts  by  the  United  States  to  influence  the  internal  affairs 
of  other  countries.  I  believe  the  record  suggests  that  we  more  often 
get  into  trouble  than  not.  I  do  not  focus  on  that  view  this  morning 
because  my  sense  is  that  there  is  not  likely  to  be  a  majority  of  this 
committee  taking  that  position.  Therefore,  I  do  not  think  that 
would  be  technically  helpful  or  useful  to  do.  I  don't  think  this  bill 
ties  the  Agency  down. 

There  were  some  efforts  in  the  past  to  say  that  you  cannot  do 
this  and  not  do  that.  If  you  look  back  at  so-called  intelligence 
charters,  you  found  rules  that  said  you  couldn't  use  force  against 
democratic  governments.  You  couldn't  do  various  kinds  of  things.  I 
think  those  efforts  do  not  work. 
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I  don't  think  this  bill  ties  the  President  down.  It  does  what  I 
think  Congress  is  suppose  to  do,  which  is  to  set  criteria  and  general 
standards.  It  still  lets  the  President  say,  "I  find  that  the  four  condi- 
tions have  been  met.  It  is  essential.  It  is  consistent  with  public 
policy.  I  have  weighed  the  risks.  It  is  the  best  way  to  accomplish 
the  policy,"  and  he  can  then  go  ahead  and  do  it. 

This  bill  doesn't  stop  him,  and  the  only  way  Congress  can  stop 
him,  except  for  paramilitary  operations,  is  to  pass  legislation  which 
requires  the  permission  of  both  Houses.  I  think  paramilitary  oper- 
ations are  different.  I  think  they  are  not  covert  operations  in  the 
sense  that  that  term  has  generally  been  used.  They  are  not  secret 
efforts  to  do  subtle  and  discrete  things  which  can  be  kept  secret. 

I  think  they  are  methods  by  which  the  United  States  gets 
dragged  into  military  conflict.  And  I  think,  whether  the  CIA  is 
taking  the  first  step  or  the  Marines  are  taking  the  first  step,  that 
the  Congress  and  the  public  ought  to  be  able  to  debate  that  before 
we  are  told  that  there  are  thousands  of  people  in  the  middle  of 
armed  conflict  and  we  have  an  obligation  to  them  because  we  sent 
them  in  and  supported  them.  And  now  it  is  too  late  to  have  a 
public  debate  about  whether  or  not  we  ought  to  go  on  with  it. 

I  think  that  is  a  very  different  kind  of  situation.  And  I  think  it  is 
possible  to  write  exceptions.  I  think  also  from  my  experience  in  the 
executive  branch,  the  executive  branch  lawyers  are  very  inventive. 
No  matter  how  tightly  you  write  this  legislation,  if  they  are  confi- 
dent that  when  made  public  the  Congress  will  support  it  and  the 
public  will  support  it,  they  will  find  a  loophole  in  the  language  and 
do  it. 

Mr.  Whitehurst.  Mr.  Halperin,  all  lawyers  are  inventive. 

Mr.  Halperin.  Well,  I  am  sure  that  is  true.  I  think  that  no 
matter  how  you  write  this  language,  if  we  come  up  with  another 
situation  like  the  Iranian  rescue  mission,  you  will  get  a  memo  out 
of  the  State  Department  and  CIA  lawyers  saying  when  Congress 
passed  these  restrictions,  it  didn't  mean  that  kind  of  situation.  The 
political  judgment  that  will  be  made  in  the  White  House  will  be,  I 
think,  the  correct  one,  which  is  that  when  we  go  public,  will  the 
Congress  and  public  say  we  certainly  didn't  mean  this  kind  of  case 
in  which  case  they  will  go  ahead  with  it. 

If  they  reach  the  judgment  that  this  is  what  Congress  meant,  we 
could  not  do  without  a  public  debate,  then  I  will  be  restrained,  and 
in  that  situation,  I  think  they  should  be  restrained. 

The  Chairman.  I  wonder  if  we  can  have,  Bill,  Admiral  Turner. 

Mr.  Whitehurst.  I  would  like  to. 

Admiral  Turner.  Thank  you. 

The  Chairman.  Admiral  Turner  has  appeared  before  this  com- 
mittee many  times  as  Director  of  Central  Intelligence.  He  is  now 
an  author,  television  commentator,  and  columnist.  We  welcome 
you  again,  although  for  the  first  time  as  a  private  citizen,  Admiral. 

You  have  been  in  that  chair  as  a  witness  in  covert  operations 
before  and  I  am  sure  you  have  some  opinions  on  how  involved 
people  on  this  side  of  the  table  ought  to  become  in  those  particular 
decisions. 

We  are  delighted  to  welcome  you  and  to  listen  to  you.  Obviously 
there  will  be  a  split  of  opinion  in  this  area  with  the  panel  that  is 
before  us. 
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STATEMENT  OF  STANSFIELD  TURNER,  ADMIRAL,  U.S.  NAVY 

(RETIRED) 

Admiral  Turner.  Thank  you,  Mr.  Chairman.  It  is  really  nice  to 
be  back  before  this  committee.  Obviously  it  takes  me  back  in 
memory  to  the  day  6  Vfe  years  ago  that  you  and  I  sat  down  to  talk 
about  the  formation  of  this  committee.  1  certainly  think  that  you 
as  chairman  and  the  past  and  present  members  of  this  committee 
should  be  very  proud  of  what  you  have  done  to  establish  this  proc- 
ess of  congressional  oversight.  I  also  think  the  gentleman  on  my 
left  is  also  one  of  the  people  in  this  country  most  responsible  for 
the  success  that  has  been  achieved. 

I  am  a  strong  supporter  of  congressional  oversight  of  intelligence, 
because  unaccountable  power  is  power  that  can  be  misused.  That  is 
not  because  the  people  using  it  are  necessarily  malicious,  but  be- 
cause any  of  us,  when  faced  with  not  being  accountable,  can  be  less 
judicious,  less  careful  in  making  decisions.  Therefore,  the  role  of 
this  committee,  and  its  counterpart  in  the  Senate,  is  very  impor- 
tant in  terms  of  making  the  intelligence  community  recognize  that 
they  will  be  held  accountable  for  the  decisions  that  they  make.  Due 
to  the  secrecy  of  intelligence  the  public  cannot  hold  the  intelligence 
community  accountable  as  it  can  hold  every  other  element  of  our 
country's  Government  accountable. 

The  secrecy  of  intelligence  is  different  than  the  secrecy  in  the 
Defense  Department  or  the  State  Department  or  elsewhere.  Secre- 
cy in  intelligence  is  about  the  core  activities  that  are  undertaken. 
The  public  has  no  question  about  how  the  Defense  Department  in- 
tends to  defend  our  country.  The  public  is  in  the  dark  as  to  how 
the  intelligence  community  plays  its  role  in  defending  our  country, 
and  should  be  kept  in  the  dark  in  that  respect.  Therefore,  intelli- 
gence must  operate  outside  the  normal  processes  of  Government 
whereby  the  citizens  are  the  ultimate  authority  as  to  what  the  gov- 
ernment will  and  will  not  do.  Accordingly,  we  have  set  up  several 
surrogates  for  the  public,  one  of  which  is  the  two  committees  of  the 
Congress.  Because  these  committees  are  surrogates,  though,  I  be- 
lieve it  is  very  important  that  we  recognize  that  they  have  added 
responsibilities  that  the  other  committees  of  the  Congress  do  not 
share. 

Other  committees  listen  to  the  public  and  properly  respond  to 
public  pressures.  These  two  committees  can't  do  that  because  the 
public  can't  be  informed  enough  to  give  sensible  guidance  to  the 
Congress  in  many  respects.  And  in  fact,  these  committees  are  some- 
times put  on  the  spot  of  having  to  take  action  that  run  contrary  to 
public  opinion  because  public  opinion  being  misinformed,  is  pointed 
in  the  wrong  direction. 

In  short,  I  believe  these  committees  have  a  special  responsibility 
to  protect  the  public  interest  even  more  than  the  ordinary  commit- 
tees of  the  Congress. 

What  are  those  public  interests  that  should  be,  I  think,  your  pri- 
mary focus?  First,  that  the  intelligence  of  this  country  be  effective. 
Second,  that  the  techniques  of  intelligence  be  kept  within  reason- 
able bounds  of  propriety,  especially  with  respect  to  intrusion  into 
the  lives  of  Americans.  And  third,  that  the  privileges  of  secrecy 
and  of  operating  outside  the  normal  process  of  checks  and  balances 
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of  our  Government  not  be  abused.  Particularly,  that  they  not  be 
used  for  domestic  political  purposes. 

The  question  in  my  mind  is  would  this  bill  strengthen  the  ability 
of  the  Congress  to  protect  those  special  interests  that  are  its  re- 
sponsibility. I  believe  that  if  the  committees  are  going  to  tend  to 
these  broader  concerns,  it  is  very  important  that  they  not  get 
bogged  down  in  unnecessary  details  which  other  committees  of  the 
Congress  quite  properly  handle.  I  think  if  you  accept  the  added  re- 
sponsibility implicit  in  this  bill  for  checking  into  and  giving  prior 
assent  to  every  covert  action,  you  are  going  to  get  mired  down  and 
lose  this  broader  perspective. 

There  are  many  people,  of  course,  who  contend  that  you  can  do 
both.  I  don't  think  that  would  really  be  the  case  because  what  you 
are  concerned  with  are  the  covert  actions  of  a  paramilitary  nature 
for  destabilizing  governments.  But  that  means  you  have  got  to  pay 
equal  attention  to  all  the  covert  actions,  some  of  which  are  really 
quite  minor  and  innocuous,  though  all  of  them  have  a  potential  for 
getting  out  of  control.  Therefore,  all  of  them  have  to  be  scrutinized 
in  great  detail. 

Once  the  committee  and  its  staff  gets  emerged  in  that  amount  of 
detail,  it  is  difficult  to  reemerge. 

Mr.  Chairman,  I  have  a  second  thought  regarding  the  constitu- 
tional nature  of  the  proposed  bill.  I  respect  Mr.  Fowler's  intent, 
which  I  have  discussed  with  him,  that  this  bill  would  help  to  pro- 
mote cooperation  between  the  executive  and  the  legislative 
branches  on  the  question  of  covert  action.  And  I  am  certainly  all 
for  that,  but  I  think  we  should  examine  what  the  bill  would  do  to 
the  normal  relationships  between  the  executive  and  the  legislative 
branches. 

Those,  of  course,  are  that  you,  the  legislative,  exercise  control 
over  the  executive  by  means  of  appropriating  money  or  passing 
laws.  The  President  then  manages  the  executive  branch  within  the 
appropriations  and  the  legal  limits  that  are  put  upon  him  by  the 
Congress.  What  that  means,  though,  is  that  if  the  Congress  does 
not  anticipate  the  constraints  that  it  wants  to  put  to  the  President, 
it  may  well  find  that  in  some  circumstance  it  is  faced  with  a  fait 
accompli  and  may  have  to  take  action  to  close  the  door  of  the  barn 
after  the  horse  is  out. 

To  avoid  that  possibility,  as  I  understand  it,  this  bill  is  written  so 
that  it  would  establish  procedures  by  which  the  Congress  shared 
with  the  President  the  normal  Presidential  responsibilities  for 
management  with  respect  to  covert  action.  That  is,  Congress  would 
have  to  give  its  assent  to  Presidential  management  actions  on 
covert  action. 

In  my  view,  that  clearly  transcends  the  intent  of  the  Constitu- 
tion, especially  since  it  proposes  not  only  that  the  Congress  use 
other  than  legislation  and  appropriation  to  control  the  President, 
but  because  it  proposes  that  two  committees  of  the  Congress  have 
the  authority  to  do  that,  not  the  Congress  as  a  whole. 

Now,  I  think  it  is  a  reasonable  point  on  the  other  side  that  it  is 
difficult  to  bring  535  Members  of  Congress  together  and  pass  legis- 
lation or  appropriations  quickly  in  order  to  control  secret  activities 
that  cannot  be  handled  easily  in  a  congressional  forum.  Alterna- 
tively, though,  I  am  not  sure  whether  the  Congress  today  feels  that 
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it  has  delegated  to  two  committees  the  authority  to  act  for  the  Con- 
gress as  a  whole  in  this  respect. 

I  would  argue  that  the  immediacy  of  the  congressional  role  in 
covert  action  is  not  so  critical  as  to  warrant  a  change  in  these 
normal  constitutional  procedures,  because  the  Congress  does  have 
other  recourse.  The  committees  are  notified  in  advance  other  than 
in  very  exceptional  circumstances.  The  committees  can  then  en- 
treat with  the  President.  If  that  fails,  they  can  as  this  committee  I 
think  splendidly  and  quite  properly  did  just  a  little  less  than  1  year 
ago,  pass  legislation,  the  Boland  amendment  in  this  case. 

This  does  mean,  though,  the  committees  have  got  to  be  fore- 
warned before  the  administration  gets  too  deeply  committed  in  a 
covert  action  that  the  committees  don't  like.  I  think  there  was  in 
the  case  of  the  Boland  amendment  more  time  that  could  have  been 
used  earlier.  That  was  a  learning  experience.  I  think  the  future, 
these  two  committees  could  take  prompt  enough  action  to  handle 
situations  such  as  we  now  are  involved  in  in  Nicaragua. 

Finally,  Mr.  Chairman,  I  think  there  is  a  pragmatic  considera- 
tion obviously  which  you  have  discussed  and  I  will  touch  on  only 
briefly.  There  are,  I  believe,  covert  actions  that  would  be  very  help- 
ful to  this  country  that  would  be  ruled  out  if  the  Congress  had  to 
be  notified  in  advance.  It  is  not,  Mr.  Chairman,  that  the  Congress 
is  unreliable  or  that  it  doesn't  keep  secrets.  You  know,  I  have  said 
repeatedly  I  don't  see  the  Congress  as  any  more  of  a  problem  with 
respect  to  secrecy  than  the  executive  branch,  and  maybe  less.  But, 
Mr.  Chairman,  I  certainly  faced  at  least  one  case  in  my  experience 
when  I  would  have  had  serious  question  if  I  had  had  to  inform  the 
Congress  in  advance  as  to  whether  I  would  have  recommended  pro- 
ceeding with  that  covert  action. 

It  is  not,  again,  that  the  Congress  would  have  necessarily  leaked, 
but  it  is  that  I  could  not  have  looked  an  individual  in  the  eye  and 
said:  "Joe,  I  want  you  to  go  out  and  risk  your  life  for  the  United 
States  of  America.  I  am  just  going  up  on  Capitol  Hill  and  tell  20  or 
30  Congressmen  and  they  may  only  tell  30  or  40  staff."  I  wouldn't 
want  to  have  had  to  look  that  man  in  the  eye  and  say:  "I  am  going 
to  tell  two  more  men  in  the  CIA  about  what  you  are  going  to  do,  it 
could  risk  your  life,"  let  alone  anywhere  else. 

We  do  have  to  face  the  reality  that  although  it  is,  I  think,  a  mis- 
perception,  that  in  the  world  of  intelligence  the  further  a  secret 
gets  from  the  intelligence  organization,  and  particularly  when  it 
gets  outside  the  executive  branch,  the  more  likely  it  is  to  leak. 
Whether  that  is  true  or  not,  the  intelligence  operatives  are  going  to 
be  reluctant  to  come  forward  with  risky  proposals  if  they  know  the 
information  is  going  to  get  that  far  away. 

Even  in  the  case  of  this  bill  where  you  have  a  specific  proposal 
for  delaying  48  hours,  and  notifying  the  chairman,  that  simply 
won't  do  because  the  action,  like  that  in  Iran,  could  take  place  over 
a  period  of  time  and  the  peoples'  lives  were  at  stake  for  more  than 
24  or  48  hours.  Therefore  this  problem  would  certainly  exist. 

I  believe,  Mr.  Chairman,  in  conclusion,  that  this  committee  has 
much  more  important  tasks  to  undertake  that  do  not  challenge  the 
normal  governmental  relationships  and  do  not  risk  dissuading  the 
intelligence  community  people  from  undertaking  risky  covert  ac- 
tions that  could  be  of  benefit  to  this  country.  The  intelligence  com- 
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munity  needs  the  support  of  the  two  committees  of  the  Congress.  It 
needs  it  first  to  help  keep  the  community  in  touch  with  the  reality 
of  public  attitudes  in  this  country.  The  intelligence  community  nat- 
urally tends  to  become  isolated  in  a  cocoon  of  secrecy.  Beyond  that, 
the  intelligence  community  needs  to  have  help  in  placing  the  risks 
that  it  proposes  to  take  in  a  broader  perspective  of  what  is  the  na- 
tional good. 

Quite  naturally,  the  community  becomes  somewhat  myopic  in  its 
dedication  to  doing  what  it  can  for  the  country.  The  intelligence 
community  needs  help  in  insuring  that  it  is  not  pressured  by  the 
policymakers.  And  this  committee  has  played  a  particularly  cogent 
role  in  that  respect  in  the  last  several  years  in  my  opinion.  Because 
it  is  easy  for  the  intelligence  community  itself  to  become  overly  en- 
thusiastic about  trying  to  help  the  administration  for  which  it  is 
working. 

The  intelligence  community  needs  the  help  of  this  committee  in 
insuring  that  there  is  broad  cooperation  within  the  intelligence 
community  itself.  Teamwork  is  the  key  in  my  opinion  to  modern 
intelligence.  Yet  the  structure  of  our  intelligence  community  inhib- 
its the  full  cooperation  that  we  should  have  and  need. 

Finally,  I  would  suggest  that  a  most  critical  role  is  for  this  com- 
mittee to  help  the  intelligence  committee  reassure  the  American 
public  that  we  are  doing  good  intelligence  and  doing  it  within 
proper  boundaries.  The  community,  of  course,  cannot  advertise 
that  itself  both  because  of  secrecy  and  because  of  appearing  to  be 
self-serving.  But  the  assurance  that  this  committee  is  looking  at 
these  broad  aspects  of  what  intelligence  is  doing  is  a  great  reassur- 
ance to  the  American  public. 

Our  intelligence  is  large  enough,  important  enough  to  this  coun- 
try that  it  cannot  survive  without  broad  public  support.  To  provide 
these  several  forms  of  support  I  have  suggested,  Mr.  Chairman,  I 
think  is  a  full-time  occupation.  And  I  believe  it  would  be  dangerous 
for  this  committee  either  to  get  too  involved  in  the  budget  process 
which  I  think  is  the  tendency  today,  or  too  involved  in  the  covert 
action  process  in  great  detail  so  that  it  might  lose  sight  of  these 
broader  responsibilities. 

Thank  you,  sir. 

The  Chairman.  Thank  you  very  much,  Admiral. 

Mr.  Fowler. 

Oh,  did  you  have  any  questions? 

Mr.  Whitehurst.  No,  except  to  say  again  you  have  lived  up  to 
our  usual  expectations,  at  least  on  this  side  of  the  aisle  you  have. 

Admiral  Turner.  Thank  you. 

Mr.  Fowler.  You  have  surpassed  my  usual  expectations.  Let  me 
say  to  all  three  as  the  author,  agitator,  somewhat,  of  this  legisla- 
tion, how  much  I  appreciate  it. 

Mr.  Chairman,  I  have  got  a  lot  of  questions,  as  usual.  But  I  hope 
it  will  be  more  helpful  for  me  to  make  a  few  observations  based  on 
all  the  testimony,  so  that  maybe  we  can  turn  this  thing  around  and 
you  come  back  at  us,  or  me,  if  you  disagree  with  some  of  the  obser- 
vations that  I  am  going  to  make. 

First  of  all,  we  heard  from  Mr.  Colby  and  General  Larkin  yester- 
day. The  heart  of  their  testimony  really  was  that  this  was  the 
usual  power  struggle  between  the  legislative  and  executive  branch 
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as  to  who  is  going  to  run  the  show  and  who  is  going  to  decide  for- 
eign policy.  So  I  thought  it  was  particularly  helpful  that  Senator 
Bayh  said  as  he  did  in  his  testimony  that  it  was  not  a  power  strug- 
gle, that  we  are  not  righting  over  turf.  And  we  are  not.  We  are 
trying  to  figure  out  a  way  to  have  better  policy  than  the  process 
which  now  leaves  us  with  only  this  alternative  of  exercising  our 
constitutional  prerogatives  regarding  the  power  of  the  purse.  You 
all  say  you  are  proud  of  congressional  oversight,  but  is  it  really 
oversight  for  us  to  come  back  a  year  later  and  try  to  impose  limita- 
tions on  a  paramilitary  activity  a  year  after  it  has  begun?  I  would 
say  it  is  not,  and  that  is  why  we  need  some  specific  prior  authoriza- 
tion. 

Now,  I  am  sorry  Mr.  Whitehurst  left.  But  I  would  like  to  address 
his  questions  and  also  some  of  those  raised  by  Admiral  Turner.  Re- 
member that  this  authorization  requirement  applies  only  to  clan- 
destine, military,  or  paramilitary  operations  which  as  Admiral 
Turner  could  attest  are  a  very  small  fraction  of  intelligence  oper- 
ations in  the  work  of  the  intelligence  community.  So  I  say  in  great 
respect  to  my  dear  friend  Admiral  Turner,  the  danger  of  us  being 
mired  down  in  approving,  your  words,  approving  all  covert  oper- 
ations is  not  in  these  bills.  We  are  just  talking  about  specific  au- 
thorization for  paramilitary  and  military  operations  which  we 
would  hope,  as  Mr.  Halperin  brought  out,  would  not  be  routinely 
used  and  no  one,  I  know  of  the  three  of  you,  would  advocate  that 
they  be  routinely  used,  but  that  they  be  used  in  either  extraordi- 
nary or  important  situations. 

I  think  extraordinary,  obviously,  but  there  is  not  a  bureaucratic, 
time-consuming  problem  here.  What  we  are  trying  to  do  is  to  exer- 
cise the  right  kind  of  oversight  by  participating  in  the  policy  deci- 
sion to  commit  the  resources  of  the  United  States  either  directly  or 
as  surrogates  in  a  paramilitary  or  military  operation  in  another 
part  of  the  world;  in  secret. 

In  Admiral  Turner's  words,  we  are  the  surrogates  for  the  535 
who  cannot,  if  we  are  to  maintain  secrecy,  participate  in  this  proc- 
ess. Therefore,  our  constitutional  obligation  to  our  colleagues  is  to 
be  their  eyes  and  ears,  and  their  determiners  in  policy  to  whatever 
participation  we  are  allowed  to  participate  on  their  behalf.  And 
that  is  the  only  way  the  oversight  function  can  work  because  it  is 
an  inherently  secret  process  and,  we  would  all  agree,  must  be  kept 
secret  in  this  regard. 

Last,  I  want  to  say  publicly,  again  in  response  to  Admiral  Turn- 
er's concerns  about  the  lives  of  our  people,  which  Lord  knows  we 
share,  that,  under  the  law,  there  is  no  requirement  for  the  execu- 
tive branch  through  CIA  or  anybody  else,  to  report  to  us  sources 
and  methods  or  names  of  individuals,  nor  at  the  present,  do  we  in- 
quire. That  is  what  we  don't  want  to  know.  That  is  for  the  protec- 
tion, we  don't  want  to  know  for  the  protection  of  those  men  and 
women.  All  we  need  to  know,  to  use  the  security  phrase,  is  what 
policy  is. 

We  do  not  need  to  know  precisely  by  what  sources  and  what 
methods  that  policy  is  going  to  be  carried  out. 

So  I  appreciate  Admiral  Turner  reminding  us  of  that,  but  I  do 
not  think  that  is  a  problem  either  in  this  legislation,  nor  has  it 
been  a  problem  in  the  past.  But  the  question  is  how  the  policy  gets 
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implemented.  And  then  the  question  is  the  accountability  of  both 
the  Congress  and  the  executive  branch.  Once  one  of  these  paramili- 
tary things  gets  started,  suddenly  escalates,  who  is  accountable? 

Now  I  can't  help  but  tell  a  story  here  to  end  this.  In  Senator 
Bayh's  part  of  the  country  and  mine,  you  know  I  have  got  all  these 
snake  preachers.  And  these  big  snake  handlers.  This  is  a  public  ses- 
sion; I  thought  I  was  in  secret.  I  will  tell  you  press  a  secret.  What 
some  of  us  know  is  that  these  snake  handlers  always  get  their 
snakes  defanged  before  they  put  them  in  that  little  box.  I  remem- 
ber being  at  one  of  these  things  in  north  Georgia  where  a  preacher 
was  preaching  away  and  got  to  the  point  of  frenzy  when  he  was 
going  to  demonstrate  his  faith  and  reached  down  into  that  basket 
and  what  he  didn't  know  is  that  a  couple  of  boys  in  the  congrega- 
tion had  switched  snakes  on  him.  He  went  down  in  that  basket  and 
came  up  with  this  rattler  going  all  around  and  he  said:  "God,  that 
ain't  my  snake."  That  is  what  we  are  doing  now.  We  are  both.  We 
are  not  accountable  for  some  of  these  paramilitary  operations 
begun  in  secret.  We  are  told  about  them. 

The  Congress  thinks  that  we  are  accountable.  It  is  our  snake  be- 
cause we  have  been  told.  We  have  been  given  prior  notice.  The 
public  thinks  that  we  are  accountable  because  we  have  been  told, 
we  are  sharing  the  secrets.  But  we  are  not  accountable.  We  know 
it,  but  we  are  impotent  at  present  to  stop  it  in  its  tracks  if  we,  as 
Senator  Bayh  said,  all  of  you  said,  if  we  in  our  experience  in  this 
committee  and  our  experience  in  the  country  say:  "Wait  a  minute. 
This  thing  is  frought  with  great  peril."  "If  it  doesn't  work  out  we 
are  going  to  have  exactly  the  opposite  effect  sought." 

Now,  the  response  from  some  people  would  be — and  then  I  will 
shut  up  and  let  you  respond — would  be:  "Oh,  yes,  you  can.  You  can 
come  behind  and  you  can  cut  off  the  money.  You  can  go  to  the 
Floor  of  the  Congress  and  pass  a  bill  like  we  did  on  Nicaragua." 
But  I  think  you  will  all  agree,  and  I  am  asking  now,  that  the  land- 
scape has  changed.  Then  any  Executive,  be  it  Democratic  or  Repub- 
lican, will  say:  "Wait  a  minute.  We  have  committed  the  United 
States  on  this.  The  word  of  the  United  States  is  on  the  line.  If  we 
stop  this  operation  now,  six  months  after  it  has  begun,  we  are 
going  to  have  a  blood  bath."  And  you  have  a  totally  different  factu- 
al situation,  a  totally  different  foreign  policy  situation  than  you 
would  have  had  if,  in  cooperation  when  we  were  notified,  the  Con- 
gress had  the  authority  to  either  vote  the  specific  authorization  to 
implement  this  paramilitary  operation,  or  not.  And  that  is  all  we 
are  talking  about. 

We  are  not  talking  about  secrecy  in  El  Salvador,  or  propaganda 
placements  in  newspapers  around  the  world,  or  development  of 
agents  of  influence  so  we  will  know  what  is  going  on  in  these  coun- 
tries. All  of  these  are  under  the  definition  of  covert  operations  and 
everybody  knows.  We  are  simply  talking  about  a  policy  decision 
that  involves  military  personnel,  either  ours  or  someone  else's,  be- 
cause of  our  experience  on  this  committee  of  where  these  oper- 
ations have  led  our  country. 

Forgive  me  for  my  speech.  We  can  start  from  left  to  right.  I 
would  love  your  reaction  to  anything  I  have  said. 

The  Chairman.  Mr.  Fowler  has  put  his  finger  on  one  of  the  ques- 
tions that  is  a  very  disturbing  one.  It  is  that  it  is  the  contention  of 
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the  administration  that  the  only  time  that  we  get  in  on  the  policy  is 
that  our  obligation  is  to  supply  the  tools  to  implement  that  policy.  The 
question  is  whether  or  not  we  ought  to  also  have  some  input  into  the 
policy  itself.  I  think  that  is  a  very  important  question. 

Is  there  any  response  from  any  one  of  you  to  Mr.  Fowler?  I  think 
he  puts  it  in  the  kind  of  a  perspective  that  is  essential  to  under- 
stand precisely  what  we  are  trying  to  do  with  this  bill. 

Admiral  Turner.  I  would  like  to  make  two  responses.  I  don't  be- 
lieve the  Congress  is  devoid  of  influence  on  policy,  or  should  be.  It 
is  obviously  a  critical  role  for  the  Congress.  I  think  the  question 
here  is  how  you  exercise  that.  Mr.  Fowler  says  that  if  you  had  this 
authority  to  stop  the  covert  action  before  it  got  started,  you  might 
have  the  foresight  to  do  that,  and  that  would  help.  What  I  am 
simply  trying  to  say  in  my  remarks  is  that  if  you  have  the  fore- 
sight when  the  covert  action  is  proposed  to  cut  it  off,  you  could  also 
have  the  foresight  to  have  gone  through  a  Boland  amendment-type 
exercise  at  that  time  if  entreating  with  the  President  had  not  suc- 
ceeded. And  I  think  that  it  is  not  so  critical  to  have  that  difference 
that  we  should  avoid  the  normal  relationship  between  the  Congress 
and  the  President.  And  particularly  that  we  should  give  20  or  30 
Members  of  the  Congress  the  authority  to  thwart  the  President  of 
the  United  States,  because  I  don't  think  they  are  representative 
enough  of  the  American  public  for  whom  you  are  speaking. 

So  I  just  think  that  I  love  the  Constitution  too  much.  I  want  to 
stick  to  that  if  I  can  possibly  see  to  it  as  accomplishing  that  pur- 
pose, which  is  congressional  influence  over  the  policy.  But  I  think 
you  have  the  tools.  I  think  you  demonstrated  them  with  the  Boland 
amendment.  I  think  if  you  had  passed  the  Boland  amendment  9 
months  before,  we  would  have  had  no  problem  because  they  would 
not  have  been  dug  in  as  they  are,  and  I  understand  that. 

Second,  you  made  the  point  quite  properly  that  the  committee 
has  been  very  good  about  not  inquiring  into  the  details  of  sources 
and  methods  that  would  expose  individuals  and  such.  But  let  me 
suggest,  sir,  that  my  concern  goes  much  past  disclosing  the  name  of 
an  agent.  There  are  instances  and  in  particular  the  one  that  we 
have  been  talking  around  with  regard  to  Iran  in  which  just  knowl- 
edge by  the  other  side  that  an  activity  was  taking  place  would  have 
exposed  the  lives  of  individuals.  Just  an  alert  to  a  country  that  we 
are  mucking  around  in  a  certain  area  at  a  certain  general  time 
would  compromise  individuals  and  an  operator. 

Mr.  Fowler.  We  would  agree  with  that. 

Admiral  Turner.  Your  risk  goes  up. 

Mr.  Fowler.  I  agree  with  that.  That  is  why  there  is  an  emergen- 
cy clause  in  the  legislation. 

Admiral  Turner.  I  don't  think  there  is  an  emergency  clause  that 
goes  more  than  48  hours.  That  still  bothers  me. 

Mr.  Fowler.  That  was  debated  yesterday.  So  we  are  going  to 
work  that  out. 

Admiral  Turner.  OK. 

Mr.  Fowler.  It  needs  to  be.  If  it  is  not  adequate,  it  shall  be. 

Mr.  Bayh.  You  know,  I  respectfully — and  I  think  Stan  knows  I 
feel  this  way — I  respectfully  take  issue  with  the  emergency  provi- 
sion. We  tried,  I  tried  to  get  the  President  when  we  were  dealing 
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with  the  charter  legislation,  to  say,  "OK,  when  we  are  dealing  with 
something  that  is  extremely  sensitive,  we  take  special  precautions. 
We  had  only  members  of  the  committee.  We  didn't  have  well-inten- 
tioned aides.  We  would  clean  out  the  hearing  room." 

A  couple  other  things  that  happened  didn't  involve  paramilitary 
things  that  you  recall  that  were  super  sensitive.  "OK,  let's  have  a 
subcommittee,  let's  have  a  couple  of  men  and  women  on  both 
sides,"  that  they  are  informed,  or  the  chairman  and  ranking  Re- 
publican or  Democrat,  as  the  case  may  be.  I  just  cannot  believe  in 
my  heart  of  hearts  that  giving  information  to  two  gentlemen  or 
four  gentlemen  or — limited,  as  it  might  be  necessary  to  limit  to  get 
Executive  concurrence,  that  that  is  going  to  jeopardize  the  mission 
any  more  than  certain  people  on  the  National  Security  Council. 

Not  that  I  have  anything  against  the  National  Security  Council, 
but  people  are  human  and  there  have  been  breaches  from  the  ex- 
ecutive branch,  as  Stan  knows.  Having  said  that,  I  am  not  overly 
optimistic  about  any  President,  Democrat  or  Republican,  accepting 
this  particular  provision. 

So  instead  of  endorsing  it  as  enthusiastically  as  I  might  have,  I 
suggested  that  I  thought  there  were  ways  in  which  we  could,  and 
as  Chairman  Boland  pointed  out,  if  you  talk  about  the  normal  way 
a  contingency  fund  operates,  you  do  have  enough  gasoline  in  the 
tank  to  drive  a  long  way.  But  I  think  you  can  draw  the  line  consti- 
tutionally, say  that  there  will  not  be  any  more  x  amount  of  money, 
a  reasonably  small  amount  of  money  transferred  from  that  contin- 
gency fund  or  utilized  in  that  contingency  fund  for  a  paramilitary 
operation  so  that  you  can't  get  very  far  down  the  track  until  there 
has  to  be  a  positive  action  taken  by  this  committee. 

I  think  that  would  deal  with  it. 

One  other  observation.  Here  we  get  into  definition,  whether  it  is 
publicly  avowed  policy  or  national  policy.  I  think  it  all  gets  down  to 
who  is  defining  it,  although  the  plea  for  knowing  what  the  policy 
is,  that  is  really  what  we  want  to  know.  But  the  means  of  carrying 
out  that  policy,  frankly  I  don't  think  there  is  any  secret.  At  the 
time  this  paramilitary  thing  was  undertaken,  we  didn't  like  the 
Government  of  Nicaragua.  I  mean  that  was  evident  before  I  left 
the  Senate.  It  hasn't  been  that  long  ago,  but  as  far  as  the  policy  of 
this  country  was  concerned,  we  didn't  like  what  was  happening  in 
Nicaragua,  wished  it  had  been  done  differently. 

The  method,  means  of  effecting  that  policy  was  where  you  get 
the  military,  paramilitary  option.  So  here  again  it  is  a  question  of 
definition. 

The  Chairman.  Mort. 

Mr.  Halperin.  Let  me  just  say  a  word  about  this  question  of  re- 
quiring prior  notice.  It  seems  to  me  that  limiting  the  obligation  of 
the  President  in  extraordinary  circumstances  to  noticing  the  chair- 
man and  ranking  member  of  the  two  committees  is  sufficient  be- 
cause it  seems  to  me  at  that  point  those  Members  of  Congress  have 
the  obligation  to  decide  whether  this  was  a  situation  which  justifies 
that  kind  of  extraordinary  limitation  of  the  information,  or  wheth- 
er they  have  an  obligation  to  share  it. 

I  would  say  constitutionally,  once  the  President  notifies  you,  Mr. 
Chairman,  of  the  information,  I  don't  think  he  can  constitutionally 
stop  you  from  sharing  it  with  your  colleagues  if  you  decide  that  leg- 
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islation  is  such  that  you  are  required  or  the  situation  is  such  it  re- 
quires you  to  share  that  information.  Procedures  as  you  know,  in 
the  resolutions  setting  up  the  committee,  provide  for  making  infor- 
mation public  that  you  get  from  the  President,  if  you  and  ultimate- 
ly the  whole  House  decides  it  ought  to  be  made  public. 

So  it  seems  much  more  sensible  to  give  the  President  the  options 
of  saying  in  extraordinary  circumstances  that  he  is  only  going  to 
notice  the  two  members  of  each  committee.  And  then  leave  the  leg- 
islation silent  with  the  committees'  procedures  then  requiring 
those  two  individuals  to  decide  whether  this  is  an  appropriate  case 
for  that  kind  of  secrecy  or  whether  there  is  some  danger  of  abuse 
here  or  misrepresentation  which  requires  you  to  bring  more  mem- 
bers of  the  committee  into  the  process.  And  presumably  telling  the 
President  that  you  are  going  to  do  that. 

Mr.  Fowler.  Mr.  Halperin,  for  purposes  of  these  hearings,  we 
have,  as  you  know  and  all  of  you  know,  we  have  set  aside  the  ques- 
tion of  the  Supreme  Court  decision  on  legislative  veto.  We  have  re- 
written the  proposals  to  take  what  was  a  specific  legislative  veto 
out  of  it.  I  don't  want  to  miss  this  opportunity.  Have  you  had  a 
chance  to  consider  the  Supreme  Court  decision  in  light  of  this  legis- 
lation? Is  there  a  constitutional  question  in  your  mind  concerning 
the  specific  authorization  for  a  paramilitary  operation? 

Mr.  Halperin.  Well,  I  think  what  is  in  the  bill  now  is  clearly 
constitutional  in  light  of  the  Supreme  Court  decision.  I  think  you 
can  work  out  an  arrangement  with  the  President  to  use  the  com- 
mittee arrangement  if  you  wanted  to  do  so  because  this  is  not  an 
area  in  which  you  get  into  court.  If  you  are  talking  about  expelling 
a  person  from  the  United  States,  deporting  him,  then  if  you  have  a 
procedure  which  is  not  extraordinary  by  the  Constitution,  the 
person  can  go  into  court  and  you  are  not  going  to  be  able  to  deport 
him.  But  there  is  no  way  that  you  are  going  to  get  into  court, 
people  have  been  trying,  there  is  no  way  they  are  successfully 
going  to  get  into  court  on  covert  operations. 

I  think  if  you  passed  a  bill  which  said  in  effect  no  paramilitary 
operation  unless  both  committees  approve  it,  and  you  got  the  Presi- 
dent to  write  the  committee  a  letter  saying  that  he  was  willing  to 
abide  by  that  restriction  because  he  understood  that  alternative 
was  that  you  would  pass  this  kind  of  legislation  requiring  the  full 
House  to  do  it,  if  the  President  then  went  ahead  and  did  a  covert 
operation  without  the  approval  of  the  committee,  you  couldn't  go 
into  court  and  stop  him.  You  could  go  to  the  floor  of  the  Congress 
and  stop  him  in  an  hour. 

I  believe  if  you  did  it  with  the  President's  concurrence,  if  he  sent 
you  up  a  notice  and  you  turned  it  down  and  then  he  said,  "Well, 
my  lawyers  tell  me  I  don't  have  to  abide  by  that,"  you  could  pass  it 
the  next  day.  Since  it  would  be  a  matter  of  legislative  prerogatives, 
I  think  you  would  pass  the  bill  in  a  day  in  the  Congress  and  over- 
ride a  veto  in  another  day. 

So  I  think  if  you  decide  on  balance  that  it  ought  to  be  the  com- 
mittees rather  than  the  full  Congress  and  you  make  it  clear,  you 
will  go  to  a  vote  of  the  full  Congress  if  the  Executive  will  not  coop- 
erate, that  there  is  no  bar  as  a  practical  matter  in  the  Supreme 
Court  decision. 
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The  Chairman.  In  those  circumstances,  of  course,  this  bill  would 
not  be  necessary  if  you  could  work  out  some  sort  of  a  formal  or  in- 
formal agreement  with  the  Executive  with  respect  to  the  authoriza- 
tion of  a  particular  paramilitary  or  military  activity.  I  am  not  sure 
that  there  are  sufficient  teeth  in  that  sort  of  arrangement. 

Mr.  Fowler.  We  have,  in  effect  tried  that  approach,  Mr.  Chair- 
man, haven't  we?  I  mean,  you  know  we  didn't  want  to  come  this 
far,  to  even  get  to  the  consideration  of  legislation.  We  have  been 
successful  in  persuading  them,  just  as  Senator  Bayh  testified  under 
his,  when  he  was  the  Senate  chairman,  to  scale  down  or  stop,  or 
not  begin  a  couple  of  operations. 

But  we  have  also  had  occasions  where  they  have  come  in  and 
said  "We  told  you,"  said  "Well,  wait  a  minute,  that  is  crazy.  You 
can't  do  that."  And  they  say  that  is  tough.  We  have  told  you  and 
that  is  all  we  have  to  do. 

Mr.  Halperin.  There  is  an  explicit  statement  in  the  current  law 
that  does  not  require  approval.  What  I  am  saying,  if  you  put  into 
current  law  an  explicit  requirement  for  committee  approval  with 
an  exchange  of  letters  from  the  President  saying  "Even  though  I 
understand  that  is  not  enforceable  in  court,  it  will  be  the  policy  of 
this  administration  to  abide  by  that,"  then  I  think  if  the  President 
violated  it  you  could  back  it  up  because  I  think  the  Congress  would 
support  you  in  a  day  if  he  violated  that  kind  of  explicit  commit- 
ment. I  am  not  suggesting  you  do  that,  however.  I  was  just  respond- 
ing to  the  question  of  whether  in  the  Supreme  Court  decision  that 
was  the  way  it  worked  out. 

I  think  in  the  case  of  paramilitary  operations,  full  approval  is  ap- 
propriate. 

Mr.  Fowler.  I  am  going  to  enter  some  statements  in  the  record 
later  on  as  to  the  legislative  veto,  but  again  we  are  sort  of  accept- 
ing the  popular  wisdom  just  to  keep  from  debating  that,  that  that 
Supreme  Court  decision  would  govern  in  this  affair. 

The  Chairman.  Mr.  Mazzoli. 

Mr.  Mazzoli.  Thank  you,  Mr.  Chairman. 

Let  me  first  pay  tribute  to  Wyche  Fowler  because  I  think  the 
fact  that  he  put  this  bill  in  and  the  fact  that  he  has  done  a  lot  of 
thinking  about  it  has  been  very  helpful  to  this  committee  and  the 
Congress  and  country,  because  we  are  forced  to  grapple  with  a 
matter  which  is  difficult  in  every  respect  but  must  be  thought 
about  in  view  of  the  consequences. 

Let  me  also  say  that  as  I  have  sat  here  today  I  get  the  distinct 
impression  that,  give  or  take  a  little  bit,  there  is  some  agreement 
that  using  the  Constitution  and  using  the  current  law  and  using 
the  appropriations  process  and  using  entreaties  and  moral  suasion 
and  public  opinion,  you  can  get  a  lot  done  whether  it  is  a  covert 
action,  whether  it  is  a  paramilitary  covert  action,  whether  it  is  an 
intelligence  gathering. 

It  is  a  matter  of,  it  seems  to  me,  two  things:  The  will  of  the  Con- 
gress to  really  get  into  the  pit  and,  second,  the  willingness  of  an 
administration  to  understand  that  this  collegial  process  is  very  im- 
portant. And  I  think  in  tribute  to  the  gentleman,  Admiral  Turner, 
when  he  was  DCI,  I  found  while  we  didn't  always  agree — we  would 
have  some  interesting  sessions  right  in  this  room — I  do  think  that 
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you  sensed  after  at  least  the  first  year  or  so  a  feeling  of  what  was 
going  on.  And  I  think  the  administration  did. 

Again,  with  great  respect  to  Mr.  Casey  and  this  administration,  I 
sense  that  just  institutionally  they  have  a  little  different  view  of 
where  we  fit  into  it,  where  Congress  fits  into  it,  and  maybe  the 
overall  perspective.  And  so  it  seems  that  no  matter  what  law  we 
put  on  there,  because,  Mr.  Halperin,  you,  yourself,  have  said  that 
there  will  be  lawyers  abounding,  exploiting  loopholes  somewhere. 
So  we  are  always  going  to  face  up  to  the  reality  which  we  can't 
control  by  the  legislative  process. 

And  that  is  that  you  are  always  going  to  be  faced  with  a  disposi- 
tion on  the  part  of  some  administrations  to  be  responsive  and  an 
indisposition  on  the  part  of  others  to  be  responsive.  So  that  is  why 
I  really  have  some  trouble  with  this  legislation,  simply  because  we 
are  trying  to  write  for  all  time. 

I  just  don't  know  that  we  can,  if  we  have  a  mastery  of  the  words, 
whether  we  can  consult  the  Roget  as  much  as  we  want  to  and  find 
out  what  does  "publicly  avowed  foreign  policy"  really  mean.  What 
is  foreign  policy  toward  Nicaragua?  Ask  10  people,  you  get  11  dif- 
ferent views  of  what  the  policy  of  this  Nation  is  toward  Nicaragua. 
Ask  members  of  the  administration  themselves,  and  you  have  a  dif- 
ferent view. 

Again,  I  am  more  or  less  delivering  some  feelings.  But  let  me  ask 
specifically,  Senator  Bayh,  my  friend  and  our  neighbor  from  next 
door  in  Indiana,  you  mentioned  about  your  sense  of  the  difference 
between  us  and  the  administration  or  the  bureaucracy  was  risk 
evaluation.  They  have  brains,  they  have  talent,  they  have  knowl- 
edge, experience.  But  they  don't  have  the  ability  to  assess  risk  eval- 
uation. 

You  said  having  gone  back  home  to  what  is  it,  Starkey  or  Shar- 
key? 

Mr.  Bayh.  Shirkieville. 

Mr.  Mazzoli.  One  of  the  more  colorful  names  in  the  lexicon  of 
American  towns  and  cities;  having  gone  back  home  to  Shirkieville 
and  Louisville  and  so  forth  many  times,  we  develop  this. 

Let  me  ask  you  the  other  side.  The  bureaucrats  will  come  in  here 
and  just  as  Admiral  Turner  says,  we  become  nervous  nellies.  We 
become  frightened,  and  we  become  timorous  beasties  all  the  time 
by  this  thing. 

Tell  me  that  I  am  wrong,  that  we  could  have  that  kind  of  stal- 
wart resourcefulness  and  go  back  home  and  tell  it  like  it  is  and  say 
that  this  covert  action  should  go  on. 

Mr.  Bayh.  I  am  not  certain  I  know  what  the  question  is,  Con- 
gressman Mazzoli. 

Mr.  Mazzoli.  Do  you  believe  that  the  bureaucrat  response  to 
your  criticism  of  them,  that  they  don't  evaluate  the  risk  well  be- 
cause they  don't  go  back  home,  they  stay  in  Washington,  they  don't 
understand  what  people  are  saying;  their  response  is  you  assess  it 
too  much.  You  worry  about  public  opinion  too  much  to  the  point 
where  you  would  be  paralyzed  and  unwilling  to  make  a  strong, 
bold  action,  for  example,  as  Admiral  Turner  said  you  sometimes 
have  to  make. 

Mr.  Bayh.  Yes,  but  what  I  said,  probably  it  may  have  been 
before  you  got  here,  in  trying  to  describe  what  the  public  response 
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would  be.  I  was  not  concerned,  and  the  kind  of  dimension  that  we 
add  is  not  the  kind  of  dimension  that  you  have  got  to  have  a  little 
intestinal  fortitude,  by  God,  this  is  the  way  it  ought  to  be  and  they 
did  the  best  they  could  and  so  it  backfired. 

What  concerned  me  is  the  fact  that  if  the  thing  goes  awry  in  the 
country  involved,  as  I  mentioned,  certain  activities  in  a  free  coun- 
try, in  an  ally 

Mr.  Mazzoli.  You  are  worried  about  how  it  goes  down  in  Kabul 
rather  than  in  Shirkieville. 

Mr.  Bayh.  Yes,  I  am. 

Mr.  Mazzoli.  How  do  you  know  really,  in  all  candor,  how  would 
you  know  how  it  plays  in  Kabul? 

Mr.  Bayh.  I  think  you  have  a  better  idea,  well,  Kabul,  I  don't 
know. 

Mr.  Mazzoli.  I  am  saying  anything  other  than  our  hometown. 
How  do  we  know? 

Mr.  Bayh.  If  it  is  a  democratic  society,  you  have  a  better  appre- 
ciation I  think  of  what  happens  if  a  foreign  nation  is  involved  in 
the  activities  within  your  country  or  that  country,  say,  prior  to  an 
election,  that  although  we  may  want  the  election  to  go  one  way,  it 
is  going  to  go  the  other  way. 

I  don't  fault,  as  I  said,  the  intelligence  people.  It  is  not  that  we 
have  any  magic.  It  is  just  that  we  are  constantly  confronted  with 
making  judgments  of  how  it  is  going  to  affect  our  people  and  how 
this  might 

Mr.  Mazzoli.  Affecting  our  people,  I  understand.  That  is  where  I 
misunderstood  you.  Because  I  get  the  impression  from  that  that  a 
bureaucrat  who  doesn't  have  to  submit  to  elections  and  doesn't 
have  to  go  back  home  and  have  townhall  meetings  in  Shirkieville 
or  Louisville  and  face  up  to  the  criticisms  of  people  is  going  to  be 
able  to  make  a  decision  sometimes  absent  the  kind  of  human  factor 
that  we  have  to  endure. 

Now  if  you  are  talking  about  how  it  goes  in  a  foreign  country, 
then  I  accept  that. 

Admiral,  I  thought  your  statement  was  well  done  in  the  sense  of 
saying  that  you  have  been  there,  unlike  many  people.  I  mean,  you 
have  had  to  be  there  and  make  some  decisions.  I  am  struck  on  a 
very  different  note.  We  have  wrestled  with  this  so-called  regulatory 
reform.  I  have  been  here,  been  on  the  Administrative  Law  Subcom- 
mittee of  the  Judiciary  Committee  since  1974,  and  every  Congress 
has  had  a  regulatory  reform  bill.  There  have  been  two  or  three  ad- 
ministrations. 

Every  administration,  every  candidate  who  wants  to  become 
President,  and  his  people  are  all  for  regulatory  reform.  Take  a  hold 
of  the  damn  bureaucracy,  strangle  it,  get  rid  of  all  that  redtape.  It 
is  amazing  the  transformation  once  they  become  residents  of  1600 
Pennsylvania  Avenue.  The  theory  changes  entirely.  We  don't  want 
Congress  to  somehow  have,  whether  it  is  the  veto  or  whether  it  is 
some  sort  of  oversight,  because  you  are  just  simply  wasting  our 
time,  you  are  involving  yourself  in  the  Executive  prerogatives. 

So,  unfortunately,  it  may  be  easy  for  us  on  the  outside  who 
haven't  been  there  and  haven't  had  to  make  the  decision  to  say 
"Let's  be  open  about  it  and  let's  be  candid  and  let's  take  the  Olym- 
pian view  that  we  can  discuss  these  things." 
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But  sometimes  when  you  are  in  there  it  may  look  a  little  bit  dif- 
ferent. So,  Admiral,  let  me  ask  you  this:  Do  you  think  that  any 
part  of  the  gentleman's  legislation  is  worth  considering?  Or  is  it 
your  view  that  using  current  established  procedures  and  constitu- 
tional requirements  that  we  can  do,  as  a  Congress,  what  we  ought 
to  do  in  the  area  of  covert  action  and  foreign  intelligence? 

Admiral  Turner.  I  think  there  are  probably  parts  of  the  legisla- 
tion that  wouldn't  be  harmful.  But  I  believe  you  can  handle  what 
you  need  to  do  under  existing  procedures.  I  also  happen  to  believe 
philosophically  that  over  the  last  6  years  for  this  committee,  7 
years  with  the  Senate  committee,  this  country  has  made  such  tre- 
mendous progress  in  developing  this  oversight  process  that  I  hate 
to  see  it  jeopardized  by  a  controversy  here  over  something  that 
isn't  really  essential. 

This  legislation  is  built  on  one  happenstance  that  we  have  with 
us  right  now  and  that  we  are  stuck  with.  We  did  paramilitary 
under  the  Carter  regime,  and  there  was  no  problem  with  the  com- 
mittees. I  think  everybody  is  still  happy  with  that  past  paramili- 
tary action. 

And  I  have  the  philosophic  view  that  we  have  here  a  situation  in 
which  one  more  stick,  whether  it  is  really  itself  very  injurious  or 
not,  may  break  the  camel's  back  of  oversight.  There  is  enough  atti- 
tude in  the  country  today  that  we  shouldn't  have  any  oversight. 

I  don't  countenance  that  at  all.  But  I  hate  tx>  see  that  attitude 
grow  by  putting  one  more  straw  on  the  camel's  back  that  isn't  in 
my  view  really  important,  that  you  have  these  alternatives.  You 
can  turn  to  your  oversight  if  you  let  things  go  too  far,  you  have 
this  terrible  problem  you  have  got  in  front  of  you  today  of  the 
claim  that  we  are  overly  committed,  we  can't  back  out  now  without 

so  and  so. 

Still,  there  is  no  question  that  you  can,  and  you  should  back  out 
of  Nicaragua.  You  should  force  the  administration  to  back  out  of 
Nicaragua.  It  would  be  in  the  long-term  interest  of  the  country.  It 
is  like  lancing  a  boil,  painful  for  the  moment,  but  you  do  it  for  the 
good  of  the  long  term. 

Mr.  Mazzoli.  I  have  one  Jast  question  here,  Mr.  Chairman. 

There  are  a  lot  of  words  here  I  want  to  talk  to  Wyche  about  and 
see  what  they  mean,  but,  Mr.  Halperin,  do  you  see  anything  I  have 
said,  when  you  are  sitting  in  the  chair  as  against  when  you  are  not 
sitting  in  the  chair,  there  may  be  a  different  point  of  view. 

Even  yourself  today  have  said  that  while  you  are  still  against 
covert  actions,  the  one  thing  you  suggested  you  might  go  along 
with  now,  upon  reflection,  or  because  it  doesn't  fit  the  definition  or 
something,  so  that  depending  on  one's  perspective  and  time  of  the 
year  and  the  season  and  the  situation,  we  might  look  at  these  a 
little  differently,  do  you  see  that  maybe  from  the  outside  putting 
hobbles  and  limits  on  an  administration  may  seem  desirable  and 
appropriate,  but  when  you  are  on  the  inside  having  to  work  with  it 
that  it  might  be  really  an  inhibition  of  unnecessary  degree? 

Mr.  Halperin.  Well,  I  think  you  certainly  think  that  when  you 
are  inside.  It  is  a  little  bit  like  getting  addicted  to  heroin.  Once  you 
do,  you  think  it  is  pleasant.  I  mean,  I  think  it  is  clearly  true  that 
when  you  are  in  the  Government,  you  think  all  these  inhibitions 
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that  you  may  have  helped  to  write  when  you  were  out  are  a  pain 
in  the  neck.  That  doesn  t  mean  they  are  wrong. 

I  would  expect  people  in  the  executive  branch  to  think  that  they 
would  like  to  get  rid  of  them.  But  I  think  nevertheless  they  are 
probably  in  their  interest  as  well  as  in  our  interest.  I  think  there 
have  been  a  number  of  reports  suggesting  that  at  least  some  people 
in  the  CIA  were  not  happy  about  the  fact  that  they  were  ordered  to 
undertake  this  operation  in  Nicaragua. 

If  you  look  at  Admiral  Inman's  statement  since  he  left  the  Gov- 
ernment about  when  he  thinks  we  ought  to  conduct  covert  oper- 
ations, a  scenario  like  Nicaragua  is  conspicuously  absent  from  his 
list.  Since  I  assume  he  is  a  careful  man,  I  assume  he  is  trying  to 
tell  us  something.  So  sometimes  the  bureaucracy  needs  the  protec- 
tion of  these  congressional  limitations  against  the  people  who  come 
in  and  get  elected  and  don't  want  any  restrictions  at  all. 

I  think  the  two,  leave  aside  the  paramilitary  for  a  minute,  but 
the  two  primary  new  requirements  on  the  President  in  these  lists 
of  findings  that  he  has  to  make  are  that  the  operation  be  essential. 
We  want  the  President  to  say,  "This  is  not  a  routine  decision.  I  am 
not  doing  this  because  I  have  added  them  all  up  and  this  is  slightly 
better  than  the  other  ways  to  do  it."  I  understand  this  can  only  be 
done  in  unusual  circumstances. 

We  are  not  hobbling  the  President.  If  he  wants  to  do  it,  he  can. 
But  it  is  the  Congress  saying  that  it  is  the  policy  of  the  United 
States  that  these  things  are  different.  That  they  pose  serious 
threats  to  a  democratic  society.  We  want  the  President  to  certify 
that  there  is  something  extraordinary  about  this  situation. 

Mr.  Mazzoli.  You  brought  up  something,  if  I  might  interject, 
that  the  Congress  make  a  determination  of  the  policy  of  the 
Nation.  That  bothers  me.  One  of  the  topics  here  deals  with  the 
avowed  public  policy.  Whether  it  is  the  policy  of  the  Congress  that 
says  this  is  the  policy— that  democratic  nations  shouldn't  be 
overthrown,  or  whether  we  look  at  a  latest  Harris  poll  or  say  what 
the  President  said  on  TV  the  other  night,  I  am  confused  about 
what  avowed  public  policy  is. 

Mr.  Halperin.  Let  me  give  you  a  negative  example.  When  I  was 
in  the  Johnson  administration,  the  cultural  revolution  was  taking 
place  in  China.  I  sat  on  an  interagency  committee,  which  included 
representatives  of  the  CIA,  to  discuss  what  our  response  should  be 
to  the  cultural  revolution. 

We  decided  this  was  a  unique  opportunity  to  demonstrate  to  the 
People's  Republic  of  China  we  were  willing  to  live  in  peace  with  it. 
We  recommended  that  a  senior,  high-level  official  of  the  U.S.  Gov- 
ernment make  a  speech  in  which  he  said  that  it  was  the  policy  of 
the  United  States  to  accept  the  existence  of  the  People's  Republic 
of  China,  to  live  in  peace  with  it. 

And  a  clear  signal  of  that  was  that  we  were  doing  nothing  to  dis- 
rupt China  during  this  period  of  turmoil  that  was  then  taking 
place  on  the  Chinese  mainland  and  that  was  meant,  we  said,  to  be 
a  signal  to  the  Chinese  people  that  we  were  ready  to  accept  their 
legitimacy.  And  the  speech  was  given. 

I  discovered  after  leaving  Government  that  the  CIA  had  a  major 
campaign  underway  at  that  moment  to  disrupt  China  and  did  a 
number  of  things,  some  of  them  apparently  quite  successful,  to  dis- 
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rupt  China  during  the  period  that  the  Under  Secretary  of  State 
was  telling  the  American  people  and  American  bureaucracy,  at 
least  a  substantial  portion  of  it,  that  it  was  the  avowed  policy  of 
the  United  States  to  live  at  peace  with  the  People's  Republic  and 
this  was  an  example  of  it. 

I  would  say  that  was  inappropriate.  I  would  say  that  the  people 
of  the  country,  Congress  and  the  bureaucracy  who  thought  we 
should  not  be  meddling  in  China  had  a  right  to  know  what  was 
going  on.  You  could  have  made  a  very  different  speech  without  an- 
nouncing covert  operation. 

John  Foster  Dulles'  old  speeches,  for  example.  You  could  have 
said  we  don't  accept  the  philosophies,  we  are  going  to  continue  to 
do  everything  we  can  to  bring  about  a  democratic  government  in 
China.  You  wouldn't  have  to  say  we  are  going  to  do  covert  oper- 
ations, but  people  would  have  then  at  least  known  the  stance  of  the 
country. 

That  doesn't  solve  the  problem.  There  are  often  ambiguities  in 
an  avowed  policy.  Take  the  case  of  Angola.  Nobody  in  the  United 
States,  or  almost  nobody  in  the  United  States,  knew  that  we  cared 
which  side  won  the  Angolan  civil  war  until  we  woke  up  one  day 
and  discovered  we  were  in  the  middle  of  support  for  one  side  in  the 
civil  war.  I  would  say  that  is  another  clear,  negative  example  of  a 
situation  in  which  we  were  proceeding  without  an  avowed  policy.  I 
grant  you  there  are  ambiguities. 

Mr.  Mazzoli.  Yes. 

Mr.  Halperin.  You  can't  get  too  far  with  that. 

Mr.  Mazzoli.  Yes. 

Mr.  Halperin.  But  it  gets  us  at  least  over  those  extreme  situa- 
tions. 

Mr.  Mazzoli.  I  thank  you  very  much. 

Thank  you,  Mr.  Chairman,  for  your  indulgence. 

Mr.  Mineta.  Mr.  Chairman,  I  apologize  to  the  witnesses  for  not 
having  been  present  during  their  presentations.  But  do  I  under- 
stand, Admiral  Turner,  if  I  might  ask,  just  in  listening  to  your  re- 
sponse a  little  earlier  to  Mr.  Mazzoli's  question  that  you  feel  con- 
gressional oversight  right  now  is  too  much  and  that  this  would  be  a 
burden  that  would  somehow  escalate  or  magnify  the  Congress 
sticking  their  nose  into  the  executive  branch's  business  as  it  relates 
to  intelligence  operations. 

Admiral  Turner.  No;  I  think  that  is  not  quite  the  characteriza- 
tion of  my  view.  I  think  we  have  achieved  a  very  fine,  appropriate, 
and  important  balance  between  oversight  and  independence  for  the 
intelligence  community.  I  would  be  very  loath  to  see  that  arrange- 
ment which  has  been  worked  out  so  painstakingly  over  the  last  7 
years  in  any  way  jeopardized  for  something  that  wasn't  quite  im- 
portant. I  just  don't  think  this  is  that  important. 

Therefore,  I  think  it  is  a  straw  that  could  do  damage  here.  We 
have  had  a  change  in  the  attitude  in  the  country,  it  seems  to  me, 
where  there  is  more  opposition  to  oversight.  I  don't  want  to  fuel 
that. 

Mr.  Mineta.  I  would  not  object  in  cases  where  the  intelligence 
community  may  be  subject  to  criticism  and  the  committee  feels 
hindered  from  expressing  that  kind  of  thought  about  it,  when  the 
committee  feels  it  is  not  doing  a  good  job. 
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Admiral  Turner.  On  the  contrary,  that  is  exactly  what  you  are 
supposed  to  do  and  should  do.  It  is  one  of  the  great  values  that  you 
can  contribute.  And  I  think  this  is  going  to  be  distracting  to — I 
think  this  will  just  lead  to  getting  mired  down  into  all  kinds  of 
covert  action  details,  over  and  beyond  paramilitary.  I  think  it  is  in- 
evitable. It  will  just  grow  like  a  cancer. 

Mr.  Mineta.  Do  you  think  there  is  any  kind  of  language  that 
would  be  appropriate  as  it  relates  to  clandestine  paramilitary  oper- 
ations as  suggested  under  this  legislation  of  Mr.  Fowler  that  might 
be  inserted  to  protect  the  legislative,  as  well  as  the  executive 
branch,  in  terms  of  constitutional  responsibilities,  or  we  just  ought 
not  to  be  doing  anything  in  this  area? 

Admiral  Turner.  I  don't  think  you  should  not  be  doing  anything 
at  all.  I  think  when  a  paramilitary  operation  is  presented  under 
the  present 

Mr.  Mineta.  No,  I  mean  under  this  legislation.  Under  this  legis- 
lation, is  there  anything,  is  there  any  language  that  you  might  sug- 
gest that  might  make  it  acceptable  in  your  eye  as  far  as  clandes- 
tine, paramilitary  operations  are  concerned? 

Admiral  Turner.  I  think  if  you  water  this  legislation  down,  you 
have  got  even  less  of  value  and,  therefore,  it  is  just  not  worth  per- 
turbing the  waters  here  and  getting  everybody  excited  about  it. 
And  the  intelligence  community,  in  particular,  more  defensive,  less 
receptive  to  the  importance  to  them  of  the  oversight  process  that 
you  represent. 

In  retrospect,  looking  back  on  it,  I  think  the  intelligence  commu- 
nity, the  CIA  in  particular,  came  a  long  way  in  the  last  6  years,  7 
years,  in  appreciating  the  value  of  oversight.  But  I  think  they  have 
got  a  long  way  to  go  still. 

Mr.  Mineta.  Of  course,  you  were  very  helpful  in  that  process.  I 
yield  to  my  colleague. 

Mr.  Fowler.  Yes,  we  are  about  to  wind  up  here.  But  specifically, 
Admiral  Turner,  on  this  point,  should  the  reserve  for  contingency 
be  used  for  these  paramilitary  covert  operations  with  no  consulta- 
tion of  any  sort  with  these  committees? 

You  know  you  keep  talking  about  foresight.  You  know  how  it 
happens.  The  CIA  Director  comes  in  here  and  says,  "We  are  going 
to  use  10  people  and  spent  $10  in  country  'X'."  All  of  a  sudden,  3 
months  later  they  are  using  10  times  more  people  and  10  times 
more  money.  Should  there  not  be  some  restrictions  imposed  by  this 
committee  on  that  to  keep  that  from  happening? 

Admiral  Turner.  I  agree  with  Birch  entirely.  You  have  got  that 
authority.  All  you  have  to  do  is — I  think  that  is  what  you  have 
been  saying.  Handle  it  the  way  you  handle  the  contingency  fund. 

Mr.  Fowler.  Do  we  not  need  that  in  the  law  to  make  sure  that 
we  do  it  at  the  beginning  and  not  when  it  has  expanded — under 
the  law  now,  all  we  can  do  is  try  to  stop  it  3  months  later  when  it 
is  10  times  larger  than  when  they  began  it.  And  we  are  in  a  foreign 
policy  mire,  to  use  one  of  your  good  words.  It  is  too  late  then. 

All  foresight  can't  see  that  kind  of  thing.  And  you  know  from 
your  experience  that  there  are  risks.  The  CIA  doesn't  know, 
nobody  can  tell  how  big  they  are  going  to  become  once  they  get 
into  it  and  see  how  difficult  it  is  to  achieve  the  goal.  So  you  would 
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support  restrictions,  serious  restrictions  on  the  use  of  the  contin- 
gency fund,  would  you  not? 

Admiral  Turner.  I  think  that  is  appropriate  for  the  Congress  to 
do,  and  I  think  you  do  it  when  you  appropriate  the  moneys  for  the 
contingency  fund,  if  you  want. 

Mr.  Fowler.  Senator  Bayh. 

Mr.  Bayh,  Well,  let  me — again,  I  don't  think  oversight  would 
have  proceeded  as  harmoniously  to  the  extent  that  it  has  if  it 
hadn't  been  for  Admiral  Turner  and  if  it  hadn't  been  for  his  boss. 
President  Carter  and  his  Executive  order  went  a  long  ways  toward 
moving  to  the  next  important  step  before  we  actually  changed 
some  of  the  laws,  before  we  came  along  with  the  first  intelligence 
authorization  bill  which  began  to  really  get  into  the  nitty-gritty  of 
the  thing.  I  think,  if  I  might  suggest,  and  it  is  very  presumptuous 
of  me 

Mr.  Fowler.  Nothing  is  presumptuous  in  this  crowd. 

Mr.  Bayh.  I  think  you  will  accept  it  in  the  manner  in  which  I 
make  the  suggestion,  I  think  it  is  important,  as  you  articulate  this, 
that  you  say  to  the  intelligence  bureaucracy,  if  not  to  them,  you 
say  publicly  because  they  are  going  to  hear  and  interpret  every- 
thing you  say,  that  we  are  not  wanting  to  get  involved  in  a  way 
that  is  going  to  jeopardize  those  traditional  kinds  of  collection  ac- 
tivities and  the  great  majority  of  intelligence  activities  we  are  not 
talking  about  right  now. 

But  that  what  you  are  really  concerned  about,  what  we  are  con- 
cerned about  and  what  Stan  is  concerned  about,  is  when  you  get 
involved,  you  are  not  only  talking  about  the  intelligence  function, 
but  you  bring  in  all  the  military  ingredients  that  are  not  involved 
in  99.9  percent  of  all  intelligence  activities. 

Mr.  Fowler.  Right. 

Mr.  Bayh.  Now,  in  that  regard,  I  think  you  can,  by  restricting 
the  contingency  fund,  you  can  limit  how  far  down  the  road  they 
can  get.  You  can  tie  it  to  paramilitary  operations,  I  think,  and  still 
do  that  constitutionally  and  have  an  effect. 

And  with  respect  to  the  folks  over  there  across  the  river,  I  am 
sure  you  didn't  mean  this,  but  some  people  probably  have  the  idea 
that  folks  sitting  over  there,  they  are  conspiring  to  see  how  they 
can  make  an  acorn  into  a  walnut  and  then  into  a  watermelon.  I 
think  maybe  there  are  a  few  that  are,  but  I  don't  think  most  of 
them  are. 

What  happens  is  circumstances  change.  Then  since  then  have  al- 
ready gotten  started,  they  balloon  it.  So  I  think  if,  before  they  get 
into  blowing  up  the  balloon,  they  have  to  come  back  to  somebody 
else  to  provide  the  air,  that  causes  a  reassessment  of  the  entire  so- 
lution. It  may  have  looked  good  when  you  are  going  to  have  a  Boy 
Scout  patrol  and  platoon  leader  over  there,  or  12  advisers  working 
out  of  the  military  attache's  office  in  the  Embassy.  But  as  soon  as 
you  have  to  bring  in  other  personnel,  the  risk  factors  change. 

There  must  be  a  way  to  require  the  executive  branch  and  con- 
gressional branch  to  have  to  go  back  to  the  drawing  board  and  say: 
"Now,  is  the  cost  really  worth  the  candle?"  Maybe  it  is.  But,  maybe 
it  isn't. 

The  Chairman.  Well,  thank  you  very  much. 
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Mort,  do  you  have  anything  to  add?  We  have  only  about  3  min- 
utes to  answer  this  rollcall  because  we  have  a  vote  immediately  fol- 
lowing the  quorum. 

Let  me  express  the  appreciation  of  the  committee  to  all  three  of 
you.  We  appreciate  your  opinions  and  interest.  We  know  this  is  an 
imposition  upon  your  time.  But  it  certainly  is  valuable  to  this  com- 
mittee. Thank  you  very  much.  Thank  you,  Admiral.  Thank  you, 
Senator.  Thank  you,  Mort. 

Mr.  Fowler.  Thank  you  all  very  much. 

The  Chairman.  Thank  you. 

[Whereupon,  at  11:10  a.m.,  the  committee  was  adjourned  subject 
to  the  call  of  the  Chair.] 
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House  of  Representatives, 
Permanent  Select  Committee  on  Intelligence, 

Washington,  D.C. 

The  committee  met,  pursuant  to  call,  at  9:10  a.m.,  in  room  H- 
405,  the  Capitol,  Hon.  Edward  P.  Boland  (chairman  of  the  commit- 
tee) presiding. 

Present:  Representatives  Boland,  Mazzoli,  Fowler,  Stokes, 
McCurdy,  and  Stump. 

The  Chairman.  The  committee  will  come  to  order. 

This  morning  marks  the  third  of  a  series  of  committee  hearings 
on  the  question  of  what  additional  role  the  intelligence  committees 
should  play  in  the  approval  of  paramilitary  covert  actions. 

As  our  witnesses  and  audience  may  know,  the  committee  has 
before  it  three  bills— H.R.  2787,  H.R.  3114,  and  H.R.  3872. 

The  first  two  bills  involve  some  form  of  a  legislative  veto,  which 
we  assume  for  the  purposes  of  this  hearing  to  be  unconstitutional. 

The  third  bill,  H.R.  3872,  does  not  suffer  from  that  encumbrance 
and  has  been  the  focus  of  our  previous  two  sessions. 

In  those  two  hearings,  we  have  heard  from  former  Director  of 
Central  Intelligence  Bill  Colby  and  former  Deputy  Director  of  De- 
fense Intelligence  Maj.  Gen.  Richard  Larkin. 

These  gentlemen  urged  us  not  to  attempt  to  stiffen  the  require- 
ments for  covert  action  generally,  and  for  paramilitary  covert  ac- 
tions in  particular. 

They  both  praised  present  intelligence  oversight  procedures  and 
urged  the  committee  to  employ  its  power  of  the  purse  in  the  event 
of  disagreements  with  the  President. 

Our  second  panel  of  witnesses— former  DCI  Stansfleld  Turner, 
former  Senate  Intelligence  Committee  Chairman  Birch  Bayh,  and 
Center  for  National  Security  Studies  Director  Morton  Halperin — 
also  praised  the  oversight  process. 

They  also  shared  a  consensus  that  the  intelligence  committees 
could  require  that  releases  from  the  CIA's  reserve  for  contingen- 
cies, which  most  often  fund  newly  approved  covert  actions,  be  ap- 
proved by  the  committees. 

Senator  Bayh  and  Mr.  Halperin  also  agreed  with  the  thrust  of 
H.R.  3872. 

Admiral  Turner  thought  that  additional  statutory  language  was 
not  necessary  and  would  be  too  restrictive  in  some  situations. 

The  contributions  of  our  witnesses  and  the  give  and  take  with 
members  thus  far  has  been  constructive  and  highly  interesting. 

We  look  forward  to  a  similar  high  level  of  discussions  today. 
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To  insure  that  we  frame  the  issue  we  most  wish  to  address,  I  will 
again  pose  the  dilemma  that  led  that  the  introduction  of  Mr.  Fowl- 
er's bills. 

A  covert  action — a  paramilitary  operation — is  authorized  by  the 
President. 

The  committee  is  briefed  and  objects  to  it. 

Members  may  complain  to  the  DCI. 

They  may  write  to  the  President. 

But  nothing  they  do  or  say  can  prevent  the  covert  action  from 
beginning,  because  of  the  availability  of  contingency  funds  and 
transfer  authority  at  the  CIA. 

The  question  is — should  the  intelligence  committees  have  more 
of  a  say  than  this,  particularly  in  light  of  the  dubious  value,  seri- 
ousness, cost,  risk  of  exposure,  and  difficulty  in  stopping  paramili- 
tary covert  action? 

Our  first  witness  today  will  bring  a  White  House  and  National 
Security  Council  background  to  the  question. 

David  Aaron  is  now  vice  president  of  the  investment  firm  of  Op- 
penheimer  &  Co. 

Previously  he  was  deputy  assistant  to  the  President  for  National 
Security  Affairs  under  President  Carter. 

He  was  directly  involved  in  the  negotiations  on  the  1980  revi- 
sions of  the  Hughes-Ryan  amendment  and  the  drafting  of  the 
present  intelligence  oversight  statute. 

He  also  served  as  a  member  of  the  Church  committee  staff. 

Our  second  witness  today  has  had  a  wide  range  of  intelligence 
experience — as  Deputy  Director  for  Intelligence  at  CIA  and  as  Di- 
rector of  the  State  Department's  Bureau  of  Intelligence  and  Re- 
search. 

Dr.  Cline  since  1974  resumed  his  academic  gown  as  an  adjunct 
professor  at  Georgetown  University's  School  of  Foreign  Service, 
and  a  senior  associate  at  its  Center  for  Strategic  and  International 
Studies. 

We  welcome  back  before  the  committee  Dr.  Ray  Cline. 

Our  last  witness  needs  no  introduction  to  the  committee's  mem- 
bers and  staff,  although  he  appears  before  us  for  the  first  time  as  a 
witness. 

Bill  Miller  has  been  associate  dean  for  the  past  2  years  at  the 
Fletcher  School  of  Law  and  Diplomacy  at  Tufts  University.  He 
served  for  many  years  in  the  Senate,  most  recently  as  staff  director 
of  the  Church  committee  and  then  of  the  Senate  Select  Committee 
on  Intelligence. 

He  is  somewhat  of  an  institution  in  intelligence  oversight,  and 
this  committee  owes  a  debt  of  gratitude  to  him  in  the  genesis  of 
this  committee  and  its  formulation  some  7  years  ago  when  I  con- 
ferred with  him  on  many  occasions  on  how  this  committee  ought  to 
be  structured,  both  for  staff  and  for  membership.  That  expertise  of 
course  enabled  this  committee  to  get  started  on  the  right  foot  and 
moving  in  the  right  direction.  David,  why  don't  you  start  off  and 
then  Dr.  Cline  can  follow  and  Bill  Miller,  and  then  we  can  get  into 
a  discussion  on  the  matters  that  the  committee  is  interested  in. 
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STATEMENT  OF  DAVID  L.  AARON,  VICE  PRESIDENT, 
OPPENHEIMER  &  CO.,  INC. 

Mr.  Aaron.  Thank  you  very  much,  Mr.  Chairman.  It  is  a  genu- 
ine honor  and  pleasure  to  be  here  this  morning  and  to  come  before 
this  committee  to  address  the  issue  of  the  appropriate  relationship 
between  the  Congress  and  the  executive  branch  with  regard  to 
covert  action  and  clandestine  paramilitary  operations. 

This  question  is  of  particular  concern  to  me  because  I  have  been 
a  strong  supporter  of  effective  oversight  during  my  tenure  in  both 
the  executive  and  in  the  legislative  branches  of  government.  I 
served  the  staff  of  the  original  Senate  Select  Committee  on  Intelli- 
gence in  the  capacity  of  task  force  leader,  where  I  was  responsible 
for  the  preparation  of  the  conclusions  and  recommendations  which 
are  contained  in  volume  II  of  the  committee  report. 

Subsequently,  I  served  in  the  White  House  as  Deputy  Assistant 
to  the  President  for  National  Security  Affairs  from  1977  to  1981.  In 
that  role,  I  was  largely  responsible  for  the  executive  branch  over- 
sight and  direction  of  special  intelligence  activities  as  alternate 
chairman  of  the  NSC  Special  Coordinating  Committee  (Intelli- 
gence) and  its  working  group.  I  also  supervised  the  preparation  of 
the  Executive  order  promulgated  by  President  Carter  to  govern  the 
operations  of  the  intelligence  activities  of  the  U.S.  Government, 
and  I  was  responsible  for  working  with  the  Congress  to  develop  an 
appropriate  legislative  charter  for  the  U.S.  intelligence  community. 
In  this  connection,  I  was  involved  in  the  intricate  and  delicate  ne- 
gotiations over  the  Intelligence  Oversight  Act  of  1980  and,  in  par- 
ticular, what  has  become  section  501  of  the  National  Security  Act, 
which  established  the  parameters  for  congressional  oversight. 

In  my  experience  no  issues  are  more  vexing  than  those  of  prior 
notification  and  congressional  approval  of  covert  action  operations. 
Indeed,  it  was  these  issues  that  proved  to  be  the  focus  of  negotia- 
tions on  the  language  which  appears  in  section  501.  They  were  the 
obstacles  upon  which  efforts  to  fashion  a  legislative  charter  foun- 
dered. These  are  also  the  issues  which  lie  at  the  heart  of  the  var- 
ious bills  presently  before  this  committee.  I  will  address  each  of 
these  questions,  as  well  as  respond  to  Chairman  Boland's  request 
for  comment  on  substantive  restrictions  on  covert  actions  and  on  a 
requirement  that  the  President  consult  with  the  Congress  before 
making  a  "finding"  to  authorize  such  activities. 

Before  proceeding,  however,  I  believe  it  is  important  to  review 
where  we  have  come  from  in  the  development  of  congressional 
oversight  of  intelligence  activities,  including  covert  action. 

Ten  years  ago,  there  was  no  established  legal  framework  for  con- 
gressional oversight.  To  the  extent  oversight  was  performed,  it  was 
carried  out  in  the  appropriations  process  by  the  committees  respon- 
sible for  the  budgets  in  which  expenditures  for  intelligence  were 
concealed.  Covert  actions  and  other  sensitive  intelligence  oper- 
ations were  occasionally  revealed  to  only  a  select  few  in  the  con- 
gressional leadership  and  frequently  not  at  all.  Congress  was  treat- 
ed as  though  it  had  no  right  to  information  regarding  intelligence 
activities.  The  Congress  was  regarded  as  inherently  less  "secure," 
more  prone  to  "leaks"  than  the  executive  branch,  and  thus  an  un- 
worthy receptacle  for  information  that  might  involve  intelligence 
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sources  and  methods.  The  thought  that  the  Congress  should,  in  the 
exercise  of  its  constitutional  functions,  be  in  the  position  to  ap- 
prove specific  intelligence  activities — in  particular,  covert  actions — 
was  unheard  of.  The  prevailing  wisdom  was  that  Congress  would 
not  want  such  authority,  even  if  they  could  get  it. 

Everything  changed  with  the  advent  of  the  Church  committee. 
The  spying  on  Americans,  the  abuse  of  our  intelligence  agencies 
during  Watergate,  and  subsequent  revelations  concerning  assassi- 
nation plots,  drug  testing,  the  overthrow  of  democratically  elected 
regimes,  and  the  breakdown  of  our  counterintelligence  efforts  led 
to  fundamental  changes  in  the  relationship  between  the  Congress 
and  the  executive  branch  in  the  field  of  intelligence.  This  commit- 
tee, along  with  a  sister  committee  in  the  Senate,  were  made  perma- 
nent. An  intelligence  authorization  bill  is  now  a  yearly  event.  The 
right  to  information  has  been  established.  Oversight  is  a  continuing 
process  and  an  established  fact. 

I  am  not  trying  to  paint  a  rosy  picture.  I  have  no  present  knowl- 
edge of  the  degree  of  cooperation  and  candor  that  exists  between 
the  two  branches  of  Government  in  this  area.  I  do  know  that  the 
relationship  with  the  committees  at  the  end  of  the  last  administra- 
tion was  on  the  whole  good.  And  I  assume  from  the  very  fact  of 
these  hearings  that  things  are  not  going  so  swimmingly  now.  The 
question  is:  What  is  the  nature  of  the  problem? 

I  start  from  the  premise  that  the  delicate  balance  struck  in  sec- 
tion 501  most  appropriately  reflects  the  constitutional  ambiguity 
and  tension  in  the  relationship  between  the  Congress  and  the  ex- 
ecutive branch,  resulting  from  their  differing  responsibilities.  The 
authority  for  covert  action  flows  to  the  executive  branch  from  two 
constitutional  sources — the  President's  role  as  Commander  in 
Chief,  and  the  President's  authority  to  conduct  the  Nation's  inter- 
national relations.  The  Congress  role  in  this  field  stems  from  its 
right  to  declare  war  and  the  general  responsibility  for  executive 
branch  oversight  in  order  to  safeguard  against  waste  and  abuse.  In 
addition,  the  Senate  and,  through  custom  and  law  the  House,  have 
a  foreign  policy  role  of  advise  and  consent  to  international  agree- 
ments. It  was  the  purpose  of  section  501  to  insure  that  the  Con- 
gress had  sufficient  access  to  information,  in  a  timely  way,  to  be 
able  to  exercise  these  functions  in  the  field  of  intelligence  activi- 
ties. It  was  not  the  intended  goals  of  section  501  to  make  the  Con- 
gress a  codecisionmaker  on  covert  action  operations. 

Reading  between  the  lines  of  these  bills,  I  conclude  that  some  be- 
lieve that  codecision  power  is  required  to  insure  against  unwar- 
ranted covert  actions.  Others  evidently  believe  that  access  to  infor- 
mation is  inadequate,  either  in  scope  or  timing.  I  am  not  in  a  posi- 
tion to  speak  definitively  on  either  point,  and  it  is  essential  for  the 
committee  to  substantiate  these  requirements.  But  I  can  say  that 
many  of  the  proposed  remedies  may  not  solve  the  implied  problems 
without  undue  penalty  to  the  effectiveness  of  legitimate  activities 
by  the  intelligence  community. 

These  hearings  take  place  against  a  backdrop  of  a  controversial 
and  in  my  view  feckless  program  of  intervention  in  Central  Amer- 
ica, whose  true  purposes  have  been  more  covert  than  the  activities 
themselves.  In  addition,  the  Congress  has  been  in  a  historic  strug- 
gle with  the  executive  branch  over  the  War  Powers  Act.  In  this 
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highly  charged  atmosphere,  I  would  urge  the  utmost  caution  in  ad- 
dressing the  changes  proposed  in  the  discussion  draft  and  H.R. 
3114  and  H.R.  2787.  Let  me  discuss  each  of  these  issues  as  I  see 
them: 

PRIOR  APPROVAL  OF  COVERT  ACTION 

This  is  the  thrust  of  H.R.  3114.  It  sets  a  limit  of  $2  million  on 
releases  or  transfer  authorities  by  CIA  from  the  reserve  for  contin- 
gencies. I  recognize  that  this  may  represent  a  form  of  legislative 
veto  that  has  been  cast  into  doubt  by  the  recent  decision  of  the  Su- 
preme Court.  But  I  would  like  to  address  it  anyway,  because  the 
proposal  places  in  greater  relief  some  of  the  issues  that  are  ger- 
mane to  the  issue  of  prior  notification. 

I  believe  that  a  requirement  for  prior  approval  is  questionable 
from  several  standpoints.  First,  there  is  no  comparable  require- 
ment in  regard  to  military  operations  or  diplomatic  actions.  The 
War  Powers  Act  does  not  require  prior  approval  by  the  Congress 
for  the  deployment  of  U.S.  forces,  even  into  areas  of  active  hostil- 
ities. At  the  other  end  of  the  spectrum,  there  is  no  legislative  re- 
quirement for  prior  congressional  approval  for  the  conduct  of  our 
foreign  policies,  including  the  negotiation  of  treaties.  Covert  action, 
which  is  an  extension  of  foreign  policy  by  clandestine  means — 
sometimes  including  military-type  activities — should  not,  in  my 
judgment,  be  subject  to  greater  approval  requirements  than  either 
of  the  national  security  endeavors  of  which  it  is  an  offspring.  The 
President  needs  to  be  able  to  take  initiatives  on  his  own  responsi- 
bility, not  only  in  the  military  and  diplomatic  arena  but  in  the 
covert  action  area  as  well. 

Second,  I  suspect  that  one  reason  for  interest  in  such  restrictions 
grows  out  of  a  desire  to  be  able  to  prevent  covert  actions  in  support 
of  an  unpopular  foreign  policy.  The  current  opposition  to  U.S.  sup- 
port for  efforts  to  overthrow  the  Sandinistas  in  Nicaragua  is  an  ob- 
vious case.  It  is  also  an  example  of  the  appropriate  way  to  handle 
such  an  issue.  The  administration  has  not,  until  the  recent  speech 
by  Dr.  Ikle,  been  candid  about  its  aims  in  Nicaragua.  But  this  was 
a  problem  of  covert  policy,  not  covert  action.  And  the  entire  House 
voted  on  the  matter,  not  an  individual  committee.  Prior  congres- 
sional approval  of  covert  actions  by  the  Intelligence  Committee  for 
this  purpose  would  not  appear  to  be  an  appropriate  or  necessary 
remedy. 

Third,  I  do  not  see  that  prior  approval  is  needed  to  adequately 
execute  the  oversight  responsibilities  of  the  committee — guarding 
against  abuse,  waste,  and  plain  foolishness.  These  programs  take 
time  to  unfold  and  there  is  ample  opportunity  to  expose  and  cor- 
rect misfeasance. 

Fourth,  there  are  dangerous  practical  implications  that  arise  if 
prior  approval  is  the  means  used  to  block  unwanted  foreign  policies 
or  to  guard  against  abuse  and  waste.  Covert  action  can  be  an  essen- 
tial element  of  emergency  action.  I  believe  it  is  fair  to  say  that  the 
Iranian  hostage  rescue  mission  could  not  have  been  undertaken 
with  the  proposed  requirements  for  prior  approval.  The  tragic  out- 
come of  that  effort  does  not  lessen  the  conclusion  that  must  be 
drawn  as  to  the  adverse  impact  on  our  security  if  the  United  States 
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were  unable  to  contemplate  such  actions  without  prior  congression- 
al approval. 

POST  FACTO  APPROVAL 

The  Supreme  Court  has  spoken  on  the  legislative  veto.  Its  impli- 
cations remain  to  be  determined.  The  House  has  spoken  on  clan- 
destine aid  for  the  Contras  of  Nicaragua.  It  does  not  seem  to  me 
that  additional  legislation  is  required  for  the  committee  to  do  the 
kind  of  job  the  House  has  done  in  this  instance. 

TIGHTER  RULES  FOR  ADVANCE  NOTIFICATION 

If  I  understand  H.R.  2787  and  the  exceptions  to  prior  notice  in 
the  discussion  draft  correctly,  they  would  go  beyond  the  formula  in 
section  501  to  make  it  clear  that  some  prior  notice  of  covert  actions 
would  be  required  in  all  instances.  Section  501  retains  ambiguity 

on  this  point. 

Before  expressing  my  concern  about  such  an  arrangement,  let 
me  emphasize  my  own  firm  view  that  the  Congress  must  have  the 
information  necessary  in  a  timely  manner  to  carry  out  its  responsi- 
bilities. There  is  no  justification  for  singling  out  the  Congress  as 
the  source  of  leaks  of  intelligence  information.  The  executive 
branch,  alas,  has  always  been  far  in  the  lead  on  that  score. 

In  the  normal  course  of  events,  any  administration  would  be  well 
advised  to  keep  the  committee  well  informed  of  anticipated  intelli- 
gence activities.  It  is  good  politics.  But  it  is  one  thing  to  say  it  is 
sound  practice  and  another  to  say  that  the  President  cannot  ever 
act  without  first  informing  the  Congress.  Existing  and  proposed 
legislation  recognize  explicitly  that  there  are  extraordinary  circum- 
stances that  might  preclude  advance  notice  to  all  on  the  commit- 
tee. Is  it  unreasonable  to  assume  that  there  might  also  be  circum- 
stances where  it  would  be  unwise  to  give  prior  notice  to  any  mem- 
bers of  the  committee?  Again,  there  are  no  similar  provisions  for 
either  military  deployments  or  diplomatic  moves. 

This  is  the  issue  that  finally  killed  the  proposed  intelligence 
charter  legislation.  President  Carter  was  strongly  in  favor  of  a 
charter,  but  he  was  unwilling  to  reduce  the  powers  of  the  Presiden- 
cy to  this  extent.  I  do  not  believe  that  any  other  President  would 
feel  differently. 

The  reason  is  straightforward.  The  purpose  of  advance  notifica- 
tion is  to  provide  an  opportunity  for  the  Congress  to  object— even 
to  block  the  proposed  action.  To  be  informed  but  not  act  is  a  form 
of  approval.  I  have  outlined  above  the  reasons  why  I  think  prior 
approval  is  undesirable  and  unworkable.  By  extension,  these  rea- 
sons apply  to  an  absolute  requirement  for  prior  notice,  as  well. 

Apart  from  the  inexorable  constitutional  struggle  between  the 
Executive  and  the  legislature  for  the  upper  hand,  the  justification 
for  absolute  prior  notice  is  unclear.  Have  there  been  serious  abuses 
of  the  general  rule  to  inform  the  committee  of  significant  anticipat- 
ed activities?  If  so,  the  public  should  be  informed. 

The  ambiguities  in  section  501  were  not  aimed  at  providing  a 
loophole  for  the  systematic  circumvention  of  the  reporting  proce- 
dures established  in  that  act.  If  that  is  what  is  occurring,  I  am  not 
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sure  tightening  the  language  is  the  effective  remedy.  The  power  of 
the  purse  would  seem  a  more  effective  instrument. 

Let  me  also  address  the  changes  to  the  exemption  provisions. 
First,  as  to  the  proposal  to  inform  all  committee  members  within 
48  hours  regardless  of  the  extraordinary  circumstances  involved,  I 
wonder  whether  one  could  have  confidence  that  the  extraordinary 
circumstances  would  in  all  cases  vanish  within  48  hours. 

Second,  the  proposed  legislation  would  exclude  the  leadership  of 
the  two  Houses  from  the  reporting  requirement.  I  believe  it  is  es- 
sential that  in  any  extraordinary  circumstances  affecting  the  vital 
interests  of  the  United  States,  the  congressional  leadership  be  in- 
formed. 

The  committee  faces  a  quandary.  The  more  the  definition  of  ex- 
ceptional circumstances  is  tightened,  the  greater  the  justification 
for  sharply  curtailing  the  scope  and  raising  the  level  of  notice, 
prior  or  otherwise. 

RAISING  THE  STANDARD  FOR  COVERT  ACTION 

Both  the  discussion  draft  and  H.R.  2787  would  enumerate  several 
tests  for  a  Presidential  finding  to  undertake  a  covert  action  project. 
By  and  large,  these  are  useful  reminders  of  the  appropriate  ques- 
tions any  administration  should  ask  itself — and  not  only  about 
covert  actions.  Many  of  the  points  apply  as  well  to  diplomatic  ini- 
tiatives and  military  actions. 

On  the  other  hand,  I  would  not  place  too  much  store  in  the  find- 
ing process.  The  Reagan  administration's  repeated  finding  that 
human  rights  are  improving  in  El  Salvador  is  only  one  obvious  ex- 
ample of  how  such  findings  can  be  treated  cynically.  It  is  for  this 
reason  that  I  also  would  caution  against  using  the  term  "essential" 
to  the  national  defense  in  place  of  important  as  in  section  501.  By 
making  such  a  linguistic  substitution,  I  do  not  believe  that  there 
would  be  a  significant  change  in  operations,  only  that  the  word  "es- 
sential" would  be  debased. 

I  also  would  like  to  address  the  requirement  to  find  that  a  covert 
action  activity  is  consistent  with,  and  in  support  of,  the  publicly 
avowed  foreign  policy  of  the  United  States.  Again,  the  issue  is 
covert  policy,  not  covert  action.  I  do  not  believe  that  in  our  democ- 
racy, any  administration  can  for  long  pursue  a  duplicitous  strategy. 
Usually,  the  creditability  of  the  administration  and  of  the  United 
States  suffers  as  a  result. 

The  current  operations  in  Nicaragua  are  a  good  example  of  this 
problem,  and  yet,  I  doubt  the  administration  would  have  real  diffi- 
culty making  the  finding  that  would  be  required  by  these  proposed 
rules.  The  only  real  remedy  for  exposing  disingenuous  policies  im- 
plemented by  covert  actions  are  the  powers  of  this  committee  to  in- 
vestigate and  report  to  the  public,  as  it  has  done. 

APPROVAL  BY  CATEGORY 

This  is  a  useful  concept,  given  that  many  so-called  covert  activi- 
ties are  modest  in  scope  and  objective.  I  do  not,  however,  believe  it 
is  consistent  to  require  that  these  be  found  to  be  essential  to  our 
national  defense  on  foreign  policy.  More  often  than  not,  they  are  in 
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the  category  of  useful  and  good.  A  few  examples  would  prove  the 
point  but  would  require  a  classified  discussion. 

In  this  connection,  I  believe  it  is  excessive  to  require  each  activi- 
ty under  each  category  be  supervised  by  a  committee  of  the  Nation- 
al Security  Council.  Unless  failures  of  present  executive  branch 
oversight  exist  or  abuses  have  taken  place,  the  moderate  scope  and 
nature  of  these  programs  would  not  justify  continuing  high-level 
attention.  In  practice,  it  is  better  to  hold  the  cognizant  officials  in 
the  CIA  responsible  than  to  defuse  that  responsibility  upward, 
where  in  all  likelihood  the  programs  would  be  handled  by  a  rela- 
tively less  experienced  NSC  staff  officer  who  had  many  other 
things  to  do. 

SUBSTANTIVE  RESTRICTIONS  ON  COVERT  ACTIONS 

The  Carter  Executive  order  and  the  recommendations  of  the 
Senate  select  committee  contained  provisions  relating  to  the  use  of 
American  journalists,  religious  figures,  and  academicians  for  intel- 
ligence purposes.  I  believe  those  were  good  provisions  but  should 
not  be  made  into  the  law  of  the  land.  Life  is  more  complicated  than 
fiction,  and  it  is  enough  to  have  a  policy  to  this  effect  that  is  moni- 
tored closely  by  the  Congress  to  insure  that  any  exceptions  are 
fully  justifiable. 

Other  potential  restrictions  such  as  a  prohibition  against  subver- 
sion and  overthrow  of  democratically  elected  governments  have  an 
obvious  appeal.  But  I  would  be  concerned  that  we  could  be  drawn 
into  a  definitional  quagmire  to  insure  we  were  not  protecting  to- 
talitarian governments  that  observed  the  form  but  not  the  content 
of  democracy.  Again,  I  feel  the  proper  remedy  lies  with  the  tradi- 
tional powers  available  to  the  Congress  and  to  this  committee 
under  the  law. 

Finally,  the  idea  that  we  should  require  the  President  to  consult 
with  the  Congress  before  making  a  finding.  This  is  a  version  of 
prior  notice  which  would  go  even  further  in  making  the  Congress  a 
codecisionmaker  on  covert  action.  I  do  not  believe  that  such  a  step 
is  justified  by  the  Constitution  or  by  the  respective  responsibilities 
by  the  executive  and  legislative  branches  of  the  Government. 

In  sum,  it  appears  that  arrangements  already  in  place  provide  a 
sufficient  basis  for  vigorous  congressional  oversight  of  covert  action 
operations.  If  there  are  abuses  or  systematic  withholding  of  infor- 
mation, these  should  be  clearly  placed  before  the  public  and  the  ap- 
propriate remedies  identified.  Today,  I  believe  the  basic  problem  is 
that  the  administration  is  pursuing  policies,  particularly  in  Central 
America,  that  are  dangerous  and  counterproductive.  But  to  try  to 
blunt  the  instruments  used  to  implement  that  policy  is  not  the 
proper  course.  The  target  should  be  the  policy  itself. 

The  actions  of  this  committee  with  respect  to  military  and  para- 
military actions  in  Nicaragua  are  an  object  example  of  how  the 
Congress  can  use  its  power  of  oversight,  investigation,  public  expo- 
sure, and  fiscal  action.  Intricate  rules  and  regulations,  including 
prior  approval  and  prior  notice,  are  likely  to  be  either  ineffective 
or,  if  effective,  likely  to  create  dangerous  inflexibility  in  the  power 
of  the  President  to  act.  Congressional  vigilance  and  political  leader- 
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ship  remains  the  basic  and  best  safeguard  of  our  Nation's  interests, 
values,  and  reputation. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  David,  for  a  very  excellent  paper. 

[The  prepared  statement  of  David  L.  Aaron  follows:] 
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Testimony  of  David  L.  Aaron 
Before  the  U.S.  House  of  Representatives 
Permanent  Select  Committee  on  Intelligence 


Mr .  Chairman : 

It  is  an  honor  and  a  pleasure  to  come  before  this 
committee  to  address  the  issue  of  the  appropriate  relation- 
ship between  the  Congress  and  the  Executive  Branch  with 
regard  to  covert  action  and  clandestine  paramilitary 
operations . 

This  question  is  of  particular  concern  to  me  because 

I  have  been  a  strong  supporter  of  effective  oversight 
during  my  tenure  in  both  branches  of  government.   I 
served   the  staff  of  the  original  Senate  Select  Committee 
on  Intelligence  in  the  capacity  of  Task  Force  Leader, 
where  I  was  responsible  for  the  preparation  of  the  conclu- 
sions and  recommendations  which  are  contained  in  Volume 

II  of  the  Committee  Report. 

Subsequently,  I  served  in  the  White  House  as  Deputy 
Assistant  to  the  President  for  National  Security  Affairs 
from  1977  to  1981.   In  that  role,  I  was  largely  responsible 
for  the  Executive  Branch  oversight  and  direction  of  special 
intelligence  activities  as  alternate  Chairman  of  the  NSC 
Special  Coordinating  Committee  (Intelligence)  and  its 
Working  Group.   I  also  supervised  the  preparation  of 
the  Executive  Order  promulgated  by  President  Carter  to 
govern  the  operations  of  the  intelligence  activities  of 
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the  United  States  Government,  and  I  was  responsible  for 
working  with  the  Congress  to  develop  an  appropriate 
legislative  charter  for  the  U.S.  Intelligence  Community. 
In  this  connection,  I  was  involved  in  the  intricate  and 
delicate  negotiations  over  the  Intelligence  Oversight 
Act  of  1980  and,  in  particular,  what  has  become  Section 
501  of  the  National  Security  Act,  which  established  the 
parameters  for  Congressional  oversight. 

In  my  experience  no  issues  are  more  vexing  than 
those  of  prior  notification  and  Congressional  approval 
of  covert  action  operations.   Indeed,  it  was  these  issues 
that  proved  to  be  the  focus  of  negotiations  on  the  lan- 
guage which  appears  in  Section  501.   They  were  the  obstacles 

upon  which  efforts  to  fashion  a  legislative  charter 
foundered.   These  are  also  the  issues  which  lie  at  the 
heart  of  the  various  Bills  presently  before  this  committee. 
I  will  address  each  of  these  questions,  as  well  as  respond 
to  Chairman  Boland's  request  for  comment  on  substantive 
restrictions  on  covert  actions  and  on  a  requirement  that 
the  President  consult  with  the  Congress  before  making  a 
"finding"  to  authorize  such  activities. 

Before  proceeding,  however,  I  believe  it  is  important 
to  review  where  we  have  come  from  in  the  development  of 
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Congressional  oversight  of  intelligence  activities, 
including  covert  action. 

Ten  years  ago,  there  was  no  established  legal  frame- 
work for  Congressional  oversight.   To  the  extent  oversight 
was  performed,  it  was  carried  out  in  the  appropriations 
process  by  the  committees  responsible  for  the  budgets  in 
which  expenditures  for  intelligence  were  concealed. 
Covert  actions  and  other  sensitive  intelligence  operations 
were  occasionally  revealed  to  only  a  select  few  in  the 
Congressional  leadership  and  frequently  not  at  all. 
Congress  was  treated  as  though  it  had  no  right  to  informa- 
tion regarding  intelligence  activities.   The  Congress  was 
regarded  as  inherently  less  "secure",  more  prone  to  "leaks" 
than  the  Executive  Branch  and  thus  an  unworthy  receptacle  for 
information  that  might  involve  intelligence  sources  and 
methods.   The  thought  that  the  Congress  should,  in  the 
exercise  of  its  constitutional  functions,  be  in  the 
position  to  approve  specific  intelligence  activities  -- 
in  particular,  covert  actions  --  was  unheard  of.   The 
prevailing  wisdom  was  that  Congress  would  not  want  such 
authority,  even  if  they  could  get  it. 

Everything  changed  with  the  advent  of  the  Church 
Committee.   The  spying  on  Americans,  the  abuse  of  our 
intelligence  agencies  during  Watergate  and  subsequent 
revelations  concerning  assassination  plots,  drug  testing, 
the  overthrow  of  democratically  elected  regimes  and  the 
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breakdown  of  our  counter-intelligence  efforts  led  to 
fundamental  changes  in  the  relationship  between  the  Congress 
and  the  Executive  Branch  in  the  field  of  intelligence. 
This  committee,  along  with  a  sister  committee  in   the 
Senate,  were  made  permanent.   An  Intelligence  Authorization 
Bill  is  now  a  yearly  event.   The  right  to  information  has 
been  established.   Oversight  is  a  continuing  process  and  an 
established  fact. 

I   am  not  trying  to  paint  a  rosy  picture.   I  have 
no  present  knowledge  of  the  degree  of  cooperation  and  candor 
that  exists  between  the  two  branches  of  government  in  this 
area.   I  do  know  that  the  relationship  with  the  committees 
at  the  end  of  the  last  Administration  was  on  the  whole  good. 
And  I  assume  from  the  very  fact  of  these  hearings  that 
things  are  not  going  so  swimmingly  now.   The  questions  is: 
What  is  the  nature  of  the  problem? 

I  start  from  the  premise  that  the  delicate  balance 
struck  in  Sec.  501  most  appropriately  reflects  the  Consti- 
tutional ambiguity  and  tension  in  the  relationship  between 
the  Congress  and  the  Executive  Branch,  resulting  from  their 
differing  responsibilities!   The  authority  for  covert  action 
flows  to  the  Executive  Branch  from  two  constitutional 
courses  --  the  President's  role  as  Commander-in-Chief, 
and  the  President's  authority  to  conduct  the  nation's 
international  relations.   The  Congress'  role  in  this  field 
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role  in  this  field  stems  from  its  right  to  declare  war 
and  the  general  responsibility  for  Executive  Branch 
oversight  in  order  to  safeguard  against  waste  and  abuse. 
In  addition,  the  Senate  and,  through  custom  and  law  the 
House,  have  a  foreign  policy  role  of  advise  and  consent 
to  international  agreements.   It  was  the  purpose  of  Sec. 
501  to  ensure  that  the  Congress  had  sufficient  access  to 
information, in  a  timely  way,  to  be  able  to  exercise  these 
functions  in  the  field  of  intelligence  activities.   It 
was  not  the  intended  goals  of  Sec.  501  to  make  the  Congress 
a  co-decision-maker  on  covert  action  operations. 

Reading  between  the  lines  of  these  Bills,  I  conclude 
that  some  believe  that  co-decision  power  is  required  to 
ensure  against  unwarranted  covert  actions.   Others 
evidently  believe  that  access  to  information  is  inadequate, 
either  in  scope  or  timing.   I  am  not  in  a  position  to 
speak  definitively  on  either  point,  and  it  is  essential 
for  the  Committee  to  substantiate  these  requirements.   But 
I  can  say  that  many  of  the  proposed  remedies  may  not  solve 
the  implied  problems  without  undue  penalty  to  the  effect- 
iveness of  legitimate  activities  by  the  intelligence 
community . 

These  hearings  take  place  against  a  backdrop  of  a 
controversial  and  in  my  view  feckless  program  of  intervention 
in  Central  America,  whose  true  purposes  have  been  more  covert 
than  the  activities  themselves.   In  addition,  the  Congress 
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has  been  in  an  historic  struggle  with  the  Executive  Branch  over 
the  War  Powers  Act.   In  this  highly  charged  atmosphere,  I 
would  urge  the  utmost  caution  in  addressing  the  changes 
proposed  in  the  discussion  draft  and  H.R.  3114  and  H.R. 
2787.   Let  me  discuss  each  of  these  issues  as  I  see  them: 

1.   Prior  Approval  of  Covert  Action  -  This  is  the  thrust 
of  H.R.  3114.   It  sets  a  limit  of  $2M  on  releases  or  trans- 
fer authorities  by  CIA  from  the  Reserve  for  Contingencies. 
I  recognize  that  this  may  represent  a  form  of  legislative 
veto  that  has  been  cast  into  doubt  by  the  recent  decision 
of  the  Supreme  Court.   But  I  would  like  to  address  it  anyway, 
because  the  proposal  places  in  greater  relief  some  of  the 
issues  that  are  germaine  to  the  issue  of  prior  notification. 

I  believe  that  a  requirement  for  prior  approval  is 
questionable  from  several  standpoints.   First,  there  is 
no  comparable  requirement  in  regard  to  military  operations 
or  diplomatic  actions.   The  War  Powers  Act  does  not  require 
prior  approval  by  the  P-rocident  for  the  deployment  of  U.S. 
forces,  even  into  areas  of  active  hostilities.   At  the 
other  end  of  the  spectrum, .  there  is  no  legislative  require- 
ment for  prior  Congressional  approval  for  the  conduct  of 
our  foreign  policies,  including  the  negotiation  of  treaties. 
Covert  action,  which  is  an  extension  of  foreign  policy  by 
clandestine  means  (sometimes  including  military-type 
activities),  should  not,  in  my  judgement,  be  subject  to 
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greater  approval  requirements  than  either  of  the  national 
security  endeavors  of  which  it  is  an  offspring.   The 
President  needs  to  be  able  to  take  initiatives  on  his 
own  responsibility,  not  only  in  the  military  and  diplo- 
matic arena  but  in  the  covert  action  area  as  well. 

Second,  I  suspect  that  one  reason  for  interest  in  such 
restrictions  grows  out  of  a  desire  to  be  able  to 
prevent  covert  actions  in  support  of  an  unpopular  foreign 
policy.   The  current  opposition  to  U.S.  support  for  efforts 
to  overthrow  the  Sandinistas  in  Nicaragua  is  an  obvious 
case.   It  is  also  an  example  of  the  appropriate  way  to 
handle  such  an  issue.   The  Administration  has  not,  until 
the  recent  speech  by  Dr.  Ikle,  been  candid  about  its  aims 
in  Nicaragua.   But  this  was  a  problem  of  covert  policy, 
not  covert  action.   And  the  entire  House  voted  on  the  matter, 
not  an  individual  committee.   Prior  Congressional  approval 
of  covert  actions  by  the  Intelligence  Committee  for  this 
purpose  would  not  appear  to  be  an  appropriate  or  necessary 
remedy. 

Third,  I  do  not  see  that  prior  approval  is  needed  to 
adequately  execute  the  oversight  responsibilities  of  the 
Committee  --  guarding  against  abuse,  waste,  and  plain 
foolishness.   These  programs  take  time  to  unfold  and  there 
is  ample  opportunity  to  expose  and  correct  misfeasance. 
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Fourth,  there  are  dangerous  practical  implications  that 
arise  if  prior  approval  is  the  means  used  to  block  unwanted 
foreign  policies  or  to  guard  against  abuse  and  waste. 
Covert  action  can  be  an  essential  element  of  emergency 
action.   I  believe  it  is  fair  to  say  that  the  Iranian 
hostage  rescue  mission  could  not  have  been  undertaken  with 
the  proposed  requirements  for  prior  approval.   The  tragic 
outcome  of  that  effort  does  not  lessen  the  conclusion  that 
must  be  drawn  as  to  the  adverse  impact  on  our  security  if 
the  United  States  were  unable  to  contemplate  such  actions 
without  prior  Congressional  approval. 

2.  Post  facto  approval.   The  Supreme  Court  has  spoken 
on  the  legislative  veto.   Its  implications  remain  to  be 
determined.   The  House  has  spoken  on  clandestine  aid  for 
the  Contras  of  Nicaragua.   It  does  not  seem  to  me  that 
additional  legislation  is  required  for  the  Committee  to 

do  the  kind  of  job  the  House  has  done  in  this  instance. 

3.  Tighter  rules  for  advance  notification.   If  I 
understand  H.R.  2787  and  the  exceptions  to  prior  notice 
in  the  Discussion  Draft  correctly,  they  would  go  beyond 
the  formula  in  Sec.  501  to  make  it  clear  that  some  prior 
notice  of  covert  actions  would  be  required  in  all  instances. 
Sec.  501  retains  ambiguity  on  this  point. 

Before  expressing  my  concern  about  such  an  arrangement, 
let  me  emphasize  my  own  firm  view  that  the  Congress  must 
have  the  information  necessary  in  a  timely  manner  to  carry 
out  its  responsibilities.   There  is  no  justification  for 
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singling  out  the  Congress  as  the  source  of  leaks  of 
intelligence  information.   The  Executive  Branch,  alas, 
has  always  been  far  in  the  lead  on  that  score. 

In  the  normal  course  of  events ,  any  administration 
would  be  well  advised  to  keep  the  Committee  well  informed 
of  anticipated  intelligence  activities.   It  is  good 
politics.   But  it  is  one  thing  to  say  it  is  sound  practice 
and  another  to  say  that  the  President  cannot  ever  act  with- 
out first  informing  the  Congress.   Existing  and  proposed 
legislation  recognize   explicity  that  there  are  extra- 
ordinary circumstances  that  might  preclude  advance  notice 
to  all  on  the  Committee.   Is  it  unreasonable  to  assume 
that  there  might  also  be  circumstances  where  it  would  be 
unwise  to  give  prior  notice  to  any  members  of  the  Committee? 
Again,  there  are  no  similar  provisions  for  either  military 
deployments  or  diplomatic  moves. 

This  is  the  issue  that  finally  killed  the  proposed 
Intelligence  Charter  legislation.   President  Carter  was 
strongly  in  favor  of  a  charter,  but  he  was  unwilling  to 
reduce  the  powers  of  the  Presidency  to  this  extent.   I  do 
not  believe  that  any  other  President  would  feel  differently. 

The  reason  is  straightforward.   The  purpose  of  advance 
notification  is  to  provide  an  opportunity  for  the  Congress  to 
object  --  even  to  block  the  proposed  action.   To  be  informed 
but  not  act  is  a  form  of  approval.   I  have  outlined  above 
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the  reasons  why  I  think  prior  approval  is  undesirable 
and  unworkable.   By  extension,  these  reasons  apply  to  an 
absolute  requirement  for  prior  notice,  as  well. 

Apart  from  the  inexorable  constitutional  struggle 
between  the  Executive  and  the  Legislature  for  the 
upper  hand,  the  justification  for  absolute  prior  notice 
is  unclear.   Have  there  been  serious  abuses  of  the  general 
rule  to  inform  the  Committee  of  significant  anticipated 
activities?   If  so,  the  public  should  be  informed. 

The  ambiguities  in  Sec.  501  were  not  aimed  at 
providing  a  loophole  for  the  systematic  circumventing  of 
the  reporting  procedures  established  in  that  act.   If  that 
is  what  is  occurring,  I  am  not  sure  tightening  the  language 

is  the-  effective  remedy.   The  power  of  the  purse  would 
seem  a  more  effective  instrument. 

Let  me  also  address  the  changes  to  the  exemption  pro- 
visions.  First,  as  to  the  proposal  to  inform  all  Committee 
members  within  48  hours  regardless  of  the  "extraordinary 
circumstances"  involved,  I  wonder  whether  one  could 
have  confidence  that  the  extraordinary  circumstances 
would  in  all  cases  vanish  within  48  hours. 

Second,  the  proposed  legislation  would  exclude  the 
leadership  of  the  two  houses  from  the  reporting  requirement. 
I  believe  it  is  essential  that  in  any  "extraordinary 
circumstances  affecting  the  vital  interests  of  the  United 
States,"  the  Congressional  leadership  be  informed. 
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The  Committee  faces  a  quandry.   The  more  the  defini- 
tion of  exceptional  circumstances  is  tightened,  the  greater 
the  justification  for  sharply  curtailing  the  scope  and 
raising  the  level  of  notice,  prior  or  otherwise. 

4.   Raising  the  standard  for  covert  action.   Both 
the  Discussion  Draft  and  H.R.  2787  would  enumerate 
several  tests  for  a  Presidential  finding  to  undertake  a 
covert  action  project.   By  and  large,  these  are  useful 
reminders  of  the  appropriate  questions  any  administration 
should  ask  itself  --  and  not  only  about  covert  actions. 
Many  of  the  points  apply  as  well  to  diplomatic  initiatives 
and  military  actions. 

On  the  other  hand,  I  would  not  place  too  much 
store  in  the  "finding"  process.   The  Reagan  Administration's 
repeated  "finding"  that  human  rights  are  improving  in  El 
Salvador  is  only  one  obvious  example  of  how  such  findings 
can  be  treated  cynically.   It  is  for  this  reason  that  I  also 
would  caution  against  using  the  term  "essential"  to  the 
national  defense  in  place  of  "important"  as  in  Sec.  501. 

By  making  such  a  linguistic  substitution,  I  do  not 
believe  that  there  would  be  a  significiant  change  in 
operations,  only  that  the  word  "essential"  would  be 
debased. 
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I  also  would  like  to  address  the  requirement  to 
find  that  a  covert  action  activity  is  "consistent  with, 
and  in  support  of,  the  publically  avowed  foreign  policy 
of  the  United  States."   Again,  the  issue  is  covert  policy, 
not  covert  action.   I  do  not  believe  that  in  our 
democracy,  any  Administration  can  for  long  pursue  a 
duplicitous  strategy.   Usually,  the  creditability  of  the 
Administration  and  of  the  United  States  suffers  as  a 
result. 

The  current  operations  in  Nicaragua  are  a  good 
example  of  this  problem,  and  yet,  I  doubt  the  Administra- 
tion would  have  real  difficulty  making  the  finding  that 
would  be  required  by  these  proposed  rules.   The  only  real 
remedy  for  exposing  disingenuous  policies  implemented  by 
covert  actions  are  the  powers  of  this  Committee  to  investi- 
gate and  report  to  the  public,  as  it  has  done. 

5.   Approval  by  category.   This  is  a  useful  concept, 
given  that  many  so-called  covert  activities  are  modest 
in  scope  and  objective.   I  do  not,  however,  believe  it  is 
consistent  to  require  that  these  be  found  to  be  "essential" 
to  our  national  defense  on  foreign  policy.   More  often 
than  not,  they  are  in  the  category  of  "useful"  and  "good". 
A  few  examples  would  prove  the  point  but  would  require 
a  classified  discussion. 
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In  this  connection,  I  believe  it  is  excessive  to 
require  each  activity  under  each  category  be  supervised 
by  a  committee  of  the  National  Security  Council.   Unless 
failures  of  present  Executive  Branch  oversight  exist 
or  abuses  have  taken  place,  the  moderate  scope  and 
nature  of  these  programs  would  not  justify  continuing 
high-level  attention.   In  practice,  it  is  better  to 
hold  the  cognizant  officials  in  the  CIA  responsible  than  to 
defuse  that  responsibility  upward,  where  in  all  likelihood 
the  programs  would  be  handled  by  a  relatively  less  experienced 
NSC  staff  officer  who  had  many  other  things  to  do. 

6 .   Substantive  restrictions  on  covert  actions. 
The  Carter  Executive  Order  and  the  recommendations  of  the 
Senate  Select  Committee  contained  provisions  relating  to  the 
use  of  American  journalists,  religious  figures  and  academicians 
for  intelligence  purposes.   I  believe  those  were  good  pro- 
visions but  should  not  be  made  into  the  law  of  the  land. 
Life  is  more  complicated  than  fiction,  and  it  is  enough 
to  have  a  policy  to  this  effect  that  is  monitored  by  the 
Congress  to  ensure  that  any  exceptions  are  fully  justifiable. 

Other  potential  restrictions  such  as  a  prohibition 
against  subversion  and  overthrow  of  democratically 
elected  governments  have  an  obvious  appeal.   But  I  would 
be  concerned  that  we  could  be  drawn  into  a  definitional 
quagmire  to  ensure  we  were  not  protecting  totalitarian 
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governments  that  observed  the  form  but  not  the  content 
of  democracy.   Again,  I  feel  the  proper  remedy  lies  with 
the  traditional  powers  available  to  the  Congress. 

7.   Require  the  President  to  consult  with  the  Congress 
before  making  a  finding.   This  is  a  version  of  prior 
notice  which  would  go  even  further  in  making  the  Congress 
a  co-decision-maker  on  covert  action.   I  do  not  believe 
that  such  a  step  is  justified  by  the  Constitution  or  by 
the  respective  responsibilities  by  the  Executive  and 
Legislative  branches  of  the  Government. 

In  sum,  it  appears  that  arrangements  already  in  place 
provide  a  sufficient  basis  for  vigorous  Congressional 
oversight  of  covert  action  operations.   If  there  are 
abuses  or  systematic  withholding  of  information,  these 
should  be  clearly  placed  before  the  public  and  the  appro- 
priate remedies  identified.   Today,  I  believe  the  basic 
problem  is  that  the  Administration  is  pursuing  policies, 
particularly  in  Central  America,  that  are  dangerous  and 
counter-productive.   But  to  try  to  blunt  the  instruments 
used  to  implement  that  policy  is  not  the  proper  course. 
The  target  should  be  the  policy  itself. 

The  actions  of  this  Committee  with  respect  to  military 
and  paramilitary  actions  in  Nicaragua  are  an  object 
example  of  how  the  Congress  can  use  its  power  of  oversight, 
investigation,  public  exposure  and  fiscal  action.   Intri- 
cate rules  and  regulations,  including  prior  approval  and 
prior  notice,  are  likely  to  be  either  ineffective  or, 
if  effective,  likely  to  create  dangerous  inflexibility  in 
the  power  of  the  President  to  act.   Congressional  vigilence 
and  political  leadership  remains  the  basic  and  best  safe- 
guard of  our  nation's  interests,  values  and  reputation. 
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The  Chairman.  Dr.  Cline. 

STATEMENT  OF  RAY  CLINE,  GEORGETOWN  CENTER  FOR 
STRATEGIC  AND  INTERNATIONAL  STUDIES 

Mr.  Cline.  Thank  you,  Mr.  Chairman.  I  appreciate  the  chance  to 
comment  on  the  questions  you  have  raised  about  restrictions  on 
the  conduct  of  covert  operations  under  Presidential  authority.  I  am 
not  very  accustomed  to  appearing  as  the  meat  in  the  sandwich  be- 
tween Dave  Aaron  and  Bill  Miller,  but  I  guess  I  should  be  apprecia- 
tive as  long  as  you  do  not  bite  too  hard.  I  am  also  not  accus- 
tomed  

Mr.  Fowler.  You  are  either  very  old  meat  or  very  new  cheese. 

Mr.  Cline.  Very  old  meat,  I  am  afraid.  I  am  not  accustomed  to 
agreeing  with  David  Aaron  often,  but  I  must  say  his  conclusions  on 
the  constitutional  and  political  arguments  about  these  particular 
bills  are  something  I  agree  with  completely.  So  I  would  like  to  ad- 
dress myself  to  somewhat  broader  issues  in  response  to  your  basic 
question,  should  the  Congress  impose  restrictions  on  the  conduct  of 
covert  actions,  and  in  particular,  should  they  impose  a  requirement 
to  consult  prior  to  covert  action  and  require  a  very  formal  and  pro- 
cedural system  of  making  findings  about  covert  actions. 

I  have  given  a  paper  to  your  committee.  I  hope  that  it  can 
appear  in  the  record,  but  I  would  like  to  speak  more  briefly  and 
more  generally. 

The  first  thing  is  to  say  that  covert  action,  as  I  think  we  all 
agree,  by  the  intelligence  agencies  of  the  U.S.  Government,  when 
properly  authorized,  is  an  essential  part  of  the  U.S.  national  secu- 
rity program  abroad,  and  that  there  are  times  when  overt  means 
such  as  diplomacy  or  military  operations  will  not  suffice  to  counter 
the  threat  to  American  interests.  This  language  is  virtually  a  quote 
from  the  final  report  of  the  Senate  select  committee  which  put  this 
committee  in  business,  and  I  agree  with  those  sentiments,  and  I  do 
think  also  as  I  said  it  is  an  exceptional  act  to  conduct  covert  oper- 
ations. 

At  the  same  time,  when  it  is  appropriate  to  conduct  covert  oper- 
ations, it  seems  to  me  they  must  be  conducted  under  the  authority 
of  the  President  as  Commander  in  Chief  of  the  Armed  Forces  and 
Chief  Executive  of  the  U.S.  Government,  and  that  they  should  not 
be  conducted  in  any  way  which  jeopardizes  their  success  by  requir- 
ing procedures  likely  to  make  those  covert  operations  become 
public  or  to  make  it  difficult  for  the  President  to  act.  I  think  it 
would  be  wrong  to  give  a  veto  over  Presidential  decisions  on  covert 
action  to  anyone  in  the  Congress,  not  even  the  members  of  the 
Senate  and  House  intelligence  oversight  committees.  So  any  abso- 
lute requirement  for  prior  consultation  and  approval  is  in  my  view 
not  only  constitutionally  wrong  but  unwise,  and  it  is  the  unwisdom 
that  I  am  more  concerned  about  and  I  would  like  to  speak  more  to 
that. 

I  think  prior  consultation  can  often  be  helpful.  As  David  said, 
the  opportunities  to  consult  with  these  committees  by  the  CIA  con- 
cerning the  feasibility  of  covert  accomplishment  of  a  mission  and 
by  the  administration  at  the  policy  level  on  the  wisdom  or,  to  put  it 
in  more  practical  terms,  the  question  of  whether  the  policy  will 
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float  in  the  Congress  as  a  whole  over  the  period  of  time  necessary 
to  make  it  successful  are  reasons  for  consulting  with  congressional 
committees  and  getting  their  advice  on  a  confidential  and  on  the 
whole  informal  basis.  To  make  that  more  restrictive,  more  proce- 
dural, more  legalistic  is  to  make  the  exercise  of  the  President's  re- 
sponsibilities more  difficult,  and  I  feel  that  is  very  unwise,  particu- 
larly in  the  kind  of  age  in  which  we  are  living. 

Now,  with  respect  to  the  urgent  need  for  conducting  major  covert 
actions  of  strategic  significance  in  this  area,  I  would  like  to  make  a 
few  comments  which  I  think  cast  a  shadow  over  the  proposals  that 
the  committee  has  been  considering.  Perhaps  in  the  luxury  of 
something  that  has  never  occurred  in  my  lifetime,  sort  of  a  peace- 
ful international  environment  where  we  did  not  expect  the  possibil- 
ity of  major  covert  actions,  particularly  paramilitary  actions,  being 
required,  we  could  be  more  tolerant  of  restrictive  measures. 

I  would  like  to  express  my  view  clearly  on  the  importance  of 
covert  action,  although  recognizing  the  necessity  of  restricting  it  to 
the  appropriate  circumstances.  Accordingly  I  have  included  in  my 
statement  a  quotation  from  one  of  my  favorite  authors,  a  book 
called  "The  CIA:  Reality  vs.  Myth,"  which  is  an  update  in  1982  of 
an  earlier  book  which  I  wrote  called  "Secret  Spies  and  Scholars," 
which  some  of  you  may  have  read.  I  want  to  say  I  still  believe  ex- 
actly what  I  said  first  in  1976  in  this  publication. 

In  those  rare  circumstances — I  should  probably  say  comparative- 
ly rare — where  social  order  and  democratic  political  processes  in 
areas  of  strategic  importance  to  the  United  States  are  endangered 
by  violence  and  external  pressures  toward  dictatorship,  the  United 
States  should  supplement  open  diplomatic,  military,  or  economic 
help  with  covert  programs  of  advice  and/or  practical  or  political 
aid. 

I  interpolate,  when  the  situation  requires  this  can  lead  to  sup- 
port of  paramilitary  operations. 

Responsible  leaders  in  Congress  ought  to  be  aware  of  such  pro- 
grams, but  to  succeed  the  programs  must  be  covert  and  not  dis- 
closed to  the  general  public. 

I  believe  we  should  not  stand  by  when  liberties  of  a  friendly 
country  are  being  destroyed  before  our  eyes. 

So  I  feel  that  if  you  look  at  today's  world  there  are  a  number  of 
regions  where  the  principles  of  freedom  and  political  liberty  are 
being  challenged  not  just  because  of  the  inherent  difficulty  of  polit- 
ical and  economic  and  social  stability — of  course  those  are  always 
with  us — but  because  there  is  a  covert  action  being  undertaken 
against  stability  in  these  regions  by  outside  forces,  and  I  think  that 
is  where,  of  course,  I  deviate  from  the  implications  of  David's  re- 
marks about  the  situation  in  Central  America.  I  feel  that  if  there 
ever  was  a  case  where  we  must  use  every  method  at  our  disposal  to 
oppose  the  successful  destabilization  of  the  Central  American  re- 
publics, and  particularly  El  Salvador  and  Honduras  and  Costa  Rica 
are  certainly  in  danger,  by  our  open  military  actions  of  the  kind 
well  short  of  war  which  have  been  taken,  by  supporting  genuinely 
motivated  local  forces  trying  to  establish  nontotalitarian  political 
systems,  and  in  particular  to  resist  the  fastening  on  to  the  impor- 
tant country  of  Nicaragua  of  a  Cuban  and  Soviet  dominated  totali- 
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tarian  system,  then  we  should  consider  counter  covert  action  as 
well  as  other  more  normal  economic  and  diplomatic  measures. 

Mr.  Fowler.  Dr.  Cline,  if  I  may  interrupt  and  interject — since 
you  are  doing  this,  which  you  are  certainly  capable  of,  off  the  top 
of  your  head — given  what  you  just  said  as  a  fact  and  given  the  fact 
that  the  United  States  made  known  from  the  beginning  that  they 
did  not  like  the  Sandinista  regime  and  whatever  it  stood  for,  why 
do  we  not  do  whatever  we  are  doing  in  Central  America  openly? 

Mr.  Cline.  Mr.  Fowler,  I  think  we  had  a  brief  exchange  once 
before  on  this.  My  answer  is  if  the  U.S.  Government  is  prepared  to 
declare  war  on  Nicaragua  and  the  Congress  will  make  such  a  dec- 
laration, I  personally  would  support  it.  I  assume  since  declaration 
of  war  has  been  out  of  fashion  for  some  35  years  that  that  is  not 
very  likely,  and  that  is  why  we  tend  to  be  thrown  back  on  a  less 
forthright  policy.  Some  people  do  not  agree  with  the  policy,  but  I 
believe  that  we  will  never  have  a  stable  economic  and  social  situa- 
tion in  Central  America  as  long  as  some  political  liberties  are  ex- 
cluded from  Nicaragua  by  the  government  there.  So  the  Sandinista 
government  is  a  target  for  every  pressure  that  we  can  bring  to  bear 
to  cause  them  to  open  up  their  society,  become  less  a  pawn  of  Cuba 
and  the  Soviet  Union  than  they  now  are. 

Mr  Fowler.  But  is  not  the  conclusion  of  that  statement  that  you 
are  supporting  the  action  of  any  Chief  Executive  who  thinks  that 
though  he  would  like  to  make  war,  the  Congress  may  not  exercise 
its  constitutional  authority  to  declare  war,  and  so  he  is  going  to  do 
covertly  what  he  thinks  that  the  Congress  might  not  allow?  That 
does  not  seem  to  be  a  very  defensible  position  for  covert  action. 

Mr.  Cline.  Well,  if  you  take  it  as  a  question  of  political  science,  I 
would  say  it  would  be  preferable  if  the  President  and  the  Congress 
acted  together  as  our  Constitution  suggests  whether  we  wage  war 
or  not.  But  from  the  point  of  view  of  a  historian,  which  I  am,  I  ob- 
serve that  the  inclination  of  the  Congress  and  the  Presidents,  all  of 
them,  to  make  formal  declarations  of  war,  for  a  variety  of  reasons, 
are  very  limited.  That  is  not  a  very  likely  political  prospect  in  this 
country.  We  will  declare  war  probably  only  after  someone  attacks 
us  as  in  the  case  of  Pearl  Harbor.  My  viewpoint  is  that  institutions 
and  an  international  framework  of  the  kind  of  society  in  which  we 
can  comfortably  live  are  in  fact  being  undermined  today  in  what  is 
a  state  of  informal  war,  including  specifically  what  the  Soviet 
Union  called  ideological  warfare. 

Mr.  Fowler.  The  point  is  you  would  maintain  your  position,  I 
assume  even  if  you  did  not  support  in  your  own  mind  what  the 
country  is  doing  in  Central  America? 

Mr.  Cline.  I  am  not  sure  I  get  the  thrust  of  that  question. 

Mr.  Fowler.  You  are  making  a  very  strong  case  for  the  covert 
action  and  a  paramilitary  operation  in  Central  Amerca  because 
you  are  worried  about  the  international  Communist  threat.  You 
have  to  support  that  thesis.  My  point  is  one  of  these  days  some 
President  is  going  to  do  something  in  these  countries  that  you  do 
not  agree  with  and  then  what  are  the  checks  and  balances  if  you 
are  going  to  let  any  President  do  anything  he  wants  to? 

Mr.  Cline.  I  do  not,  but  I  think  he  should  be  entitled  to  use 
covert  action  as  he  does  military  power  or  diplomatic  sanctions  up 
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to  the  point  where  the  Congress  refuses  to  support  him  in  a  broad 
way. 

Mr.  Fowler.  After  the  fact? 

Mr.  Cline.  After  the  fact;  yes,  sir.  I  would  like  to  take  just  a 
couple  of  minutes  to  say  why  I  think  this  is  an  important  issue, 
Mr.  Chairman.  The  year  1984  is  not  only  an  election  year  in  our 
country,  but  I  think  it  may  indeed  be  one  of  the  great  turning 
point  years  in  international  affairs,  the  world  correlation  of  forces, 
distinguishing  between  the  kind  of  society  in  which  we  can  live 
comfortably  and  the  kind  of  society  which  is  represented  by  Nica- 
ragua, Cuba,  the  Soviet  Union,  and  a  number  of  other  nations.  And 
1984  may  be  a  crucial  period  for  the  testing  of  liberty.  I  do  not 
think  anybody  really  thought  so  when  they  first  read  Orwell's 
book.  But  it  is  conceivable  that  the  Russians  by  superior  forward 
political  planning  can  create  a  worldwide  trend  toward  totalitarian 
governments  ruled  by  one-party  dictatorships,  hostile  to  the  United 
States  and  other  open  societies,  that  would  end  by  the  chilling  and 
intimidating  effect  of  those  events  in  this  very  century,  by  the  end 
of  this  century  in  Russian  predominance  of  world  affairs. 

I  think  that  we  should  consider  carefully  the  geopolitical  world 
in  which  we  live,  and  if  there  is  a  legitimate  difference  between 
reasonable  men  on  rules  restricting  or  not  restricting  covert  action, 
I  feel  this  is  the  time  to  lean  toward  a  liberal  interpretation  of  the 
President's  ability  to  use  covert  action  appropriately  and  to  review 
and  critique  that  after  the  fact. 

I  would  like  to  simply  say  that  I  think  that  these  issues  are  not 
going  to  go  away,  that  it  is  not  any  one  area.  Central  America  is 
only  an  example  of  six  or  seven  major  conflict  areas.  From  the 
Soviet  point  of  view  there  is  a  tremendous  psychological  benefit  for 
them  in  a  conflict  environment.  Conflicts  tend  to  push  democratic 
states  to  compromise,  accommodation,  or  outright  appeasement. 
The  Soviet  Union  believes  that  violence  is  a  part  of  the  unfolding 
of  national  power,  and  they  say  so. 

I  might  say  I  feel  especially  strongly  about  that  this  week  be- 
cause I  observe  what  we  all  have  noted,  the  willingness  of  the 
Soviet  Union  to  use  military  violence  against  civilians.  When  I  was 
in  Korea  at  the  time  of  the  Korean  airliner  incident  I  was  at  a  con- 
ference waiting  for  Congressman  Larry  McDonald  to  appear  to 
speak  to  us  on  security  in  the  Pacific  at  the  moment  he  was  shot 
down.  I  think  that  the  cultural  gap  between  the  Soviet  attitude 
toward  the  use  of  military  violence  against  civilians  is  what  ex- 
plains the  difficulty  we  have  in  understanding  what  the  Soviet 
Union  and  Cuba  and  Vietnam  and  a  few  other  supporting  nations 
are  doing  in  supporting  terrorism,  guerrilla  warfare,  and  the  so- 
called  wars  of  national  liberation.  These  are  essentially  Soviet 
covert  actions.  They  do  not  say  openly  that  these  wars  are  conduct- 
ed under  their  auspices,  but  they  are  in  fact  done  so.  It  is  the  plau- 
sible or  implausible  denial  that  makes  them  covert,  just  as  it  is  in 
the  United  States. 

At  any  rate,  low-intensity  warfare  is  a  feature  of  the  eighties.  We 
must  be  prepared  to  deal  with  it,  and  I  regret  to  say  that  I  think 
covert  action  is  one  of  the  principal  methods  for  resisting  because 
their  formulation  of  policy  is  based  on  this  principle  of  nonaccep- 
tance  of  the  open  political  responsibility  for  the  violence  which  is 
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taking  place.  It  is  really  very  simple  for  the  Soviet  Union.  They  set 
up  a  secure  base  like  Syria  or  Nicaragua  and  they  begin  undermin- 
ing a  noncommunist  country  nearby  covertly  or  fairly  secretly. 
They  do  not  mind  if  people  know  a  good  bit  about  it,  and  they  do 
not  put  any  restriction  on  the  KGB  or  any  of  the  surrogate  forces 
that  support  them. 

I  remember  this  issue  being  debated  even  longer  than  David  does 
because  of  our  difference  in  age.  I  recall  in  1961  when  President 
Jack  Kennedy  came  into  office  he  was  exposed  by  intelligence  offi- 
cers to  the  very  public  and  well-known  doctrine  of  the  war  of  na- 
tional liberation,  and  it  dawned  on  him  that  this  form  of  covert 
action  was  fair  game  for  the  Soviet  Union  anywhere  in  the  world. 
He  called  them  brushfire  wars,  and  of  course  we  saw  them  in  Laos 
and  Vietnam  and  other  places.  Jack  Kennedy's  view  was  that  this 
process  is  a  recipe  for  the  progressive  destruction  of  open  societies 
trying  to  establish  pluralist  political  freedoms,  and  permit  an  ex- 
pansion of  the  realms  of  Soviet  domination  if  not  absolute  control. 
It  is  simple,  it  can  be  done,  it  has  been  done  over  and  over  in  var- 
ious parts  of  the  world. 

Therefore,  I  think  it  is  absolutely  essential  for  the  United  States 
to  adopt  a  strategy  of  countering  expansionist  political  liberation 
moves  by  Communist  totalitarian  states  wherever  they  are  in  proc- 
ess. I  think  it  is  essential  in  particular  that  we  gain  the  initiative 
in  Central  America.  There  is  where  I  feel  very  strongly  that  the 
Congress  has  not  recognized  how  much  what  we  are  seeing  as  a 
covert  action  performance  in  Central  America  sponsored  by  Cuba 
and  the  Soviet  Union,  with  Nicaragua  as  a  pawn  in  the  case,  is  a 
challenge  to  our  system  of  society  and  to  our  important  Caribbean 
Central  American  strategic  regional  defenses.  This  is  a  defensive 
operation  to  stop  this  kind  of  liberation  guerrilla  warfare. 

Mr.  Fowler.  Again  if  I  may  interject,  because  that  is  why  we  are 
here,  to  discuss.  I  do  not  think  that  is  the  conclusion  that  the  Con- 
gress has  reached.  What  this  committee  reached  in  our  narrow 
scope  of  jurisdiction  is  that  a  paramilitary  operation  of  the  size 
being  conducted  was  impossible  to  be  kept  covert,  and  we  knew 
that  from  the  beginning  and  we  found  out  that  within  3  or  4  weeks 
the  participants  were  themselves  announcing  their  thanks  to  the 
people  of  the  United  States  for  giving  them  the  resources  to  try  to 
overthrow  a  government  down  there.  And  that  is  what  I  would  like 
for  you  to  discuss.  Whether  or  not  they  are  advisable,  is  it  possible 
to  conceal  in  this  technological  age  with  the  international  press 
corps  and  instant  communications  a  covert,  supposedly  covert  para- 
military operation?  The  experience  of  this  committee  is  that  it  is 
not — if  they  cannot,  they  have  not,  and  it  has  not  been  from  any 
leaks  up  here. 

Mr.  Cline.  Well,  I  think  in  an  open  society  it  is  almost  impossi- 
ble to  keep  out  of  public  discussion  and  congressional  consideration 
large-scale  paramilitary  activities.  I  think,  however,  what  your 
question  suggests  you  are  overlooking  is  that  the  paramilitary  ac- 
tivities are  being  conducted  by  the  local  people,  the  nationals  of 
Nicaragua,  in  countries  surrounding  Nicaragua.  These  are  not 
American  forces  in  action.  What  is  being  supplied  I  would  guess 
from  reading  the  newspapers  and  some  of  the  deliberations  from 
congressional  committees  is  that  the  United  States  is  financially 
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supporting  these  counterrevolutionary  actions,  that  whether  or  not 
we  choose  to  make  a  public  record  of  the  fact  that  we  are  commit- 
ted to  that  project  is  a  policy  decision,  and  as  I  say,  I  would  person- 
ally feel  that  perhaps  our  commitment  to  some  of  the  Contra  forces 
trying  to  force  the  Nicaraguan  Government  either  to  carry  out  its 
broken  promises  of  democratic  procedure,  the  Managua  statement 
of  1959,  or  at  least  discontinue  its  efforts  to  have  an  open  frontier 
of  liberation  activities  in  the  countries  around  it,  would  be  worthy 
of  supporting  publicly  and  openly.  Calling  it  a  covert  action  is  a 
device  which  is  understood  by  most  of  the  people  in  the  world  for 
taking  no  official  sanctionable  responsibility.  It  is  in  effect  a  deci- 
sion not  to  declare  war,  and  it  comes  back  to  my  earlier  comments 
about  the  wisdom  of  declaring  war  or  not. 

I  believe  that  the  President  is  intending  to  support  these  activi- 
ties indirectly.  It  is  a  pity  that  there  is  so  much  public  discussion  of 
it,  because  it  is  not  secret,  but  covert  action  is  seldom  secret.  What 
it  should  be  is  not  attributed  directly  to  the  official  acts  of  the 
United  States,  and  the  covert  action  that  is  not  secret  is  the  fight- 
ing by  Nicaraguan  anti-Sandinista  forces.  Whether  we  support 
them  with  weapons  or  money  is  something  I  do  not  know.  I  assume 
from  the  congressional  debate  that  they  are  begin  supported. 

Mr.  Fowler.  It  is  a  secret  debate.  We  shall  not  tell. 

Mr.  Cline.  That  is  right.  I  would  not  want  to  know.  I  remind  you 
that  the  nonattribution  and  deniability  are  the  characteristics  of 
covert  action.  It  is  often  stretched  very,  very  thin,  and  it  is  true 
that  the  covert  action  of  the  Soviet  Union  is  stretched  very,  very 
thin,  but  you  notice  they  do  not  take  an  attributable  responsible 
position  for  the  military  violence  which  they  are  supporting  in 
many  parts  of  the  globe,  including  Central  America. 

At  any  rate,  I  conclude,  Mr.  Chairman,  having  broadened  this 
thing  out,  because  I  think  it  is  the  roots  of  our  whole  philosophy 
about  covert  action  that  you  should  be  concerned  with,  I  am 
against  restrictions  on  the  President's  powers  in  this  regard.  Any- 
thing that  acts  to  interfere  beyond  the  present  arrangements  is  in 
my  view  wrong,  not  only  for  political  and  procedural  arguments 
that  have  been  and  can  be  adduced,  but  because  I  feel  simply  as 
Jack  Kennedy  said  20  years  ago,  the  Soviet  technique  of  using 
what  they  call  a  war  of  national  liberation  to  exploit  local  discon- 
tents and  destabilize  countries  which  have  the  potential  of  becom- 
ing democratic  societies  but  cannot  do  so  under  the  conditions  of 
undeclared  warfare  that  the  Cubans  and  the  Russians  are  creating 
in  Central  America  must  be  defeated.  We  must  find  a  way  to  stop 
it.  I  guess  that  covert  action  is  the  principal  way  in  which  we  can 
support  our  diplomacy  and  military  operations  there. 

The  Chairman.  Thank  you,  Mr.  Cline. 

[The  prepared  statement  of  Ray  Cline  follows:] 
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I  firmly  believe  that  covert  action  by  the  intelligence 
agencies  of  the  United  States  Government  should  be  exceptional 
acts  authorized  to  carry  out  essential  U.S.  national  security 
programs  abroad  when  overt  means  will  not  suffice  to  counter 
the  threat  to  American  interests.   This  language  paraphrases 
the  "most  basic  conclusion"  of  the  Senate  Select  Committee 
Final  Report  on  Intelligence  Activities  in  1976. 

At  the  same  time,  I  wish  to  state  categorically  I  think 
it  is  within  the  constitutional  prerogatives  of  the  President 
as  Commander-in-Chief  of  the  armed  forces  and  Chief  Executive 
of  the  United  States  Government  to  authorize  covert  special 
activities  by  intelligence  agencies  to  support  national  foreign 
policy  objectives  abroad  in  ways  that  conceal  and  do  not 
acknowledge  publicly  the  role  of  the  United  States  Government. 
It  does  not  seem  to  me  to  be  feasible  for  Members  of  Congress 
to  be  given  a  veto  over  Presidential  decisions  on  covert  action, 
not  even  the  Members  of  the  Senate  and  House  Intelligence  Over- 
sight Committees.   Hence  any  absolute  requirement  for  prior 
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approval  is  in  my  view  constitutionally  wrong  as  well  as  unwise. 

Consultation  prior  to  action  is  often  advisable.   CIA  can 
appropriately  advise  on  the  feasibility  of  covert  accomplishment 
of  the  mission  proposed,  their  only  responsibility,  since  the 
decision  to  take  covert  action  is  a  policy  decision  in  the  defense 
or  foreign  policy  field,  not  directly  an  intelligence  responsibility. 

The  Congressional  Intelligence  Committee  Members  may  use- 
fully warn  the  President  if  they  feel  the  decision  is  likely 
to  arouse  widespread  objections  in  the  Congress  or  among  the 
electorate  if  the  operation  becomes  public  knowledge.   Neverthe- 
less such  opinions  are  advisory,  not  binding,  as  I  understand 
our  Constitution,  and  absolute  secrecy  regarding  proposed  covert 
action  is  absolutely  mandatory  if  any  chance  of  success  is  to 
be  preserved.   In  view  of  the  history  of  controversy  and  news 
media  leakage  concerning  some  covert  action  proposals,  the 
President  ought  to  be  entitled  to  follow  the  concept  of  "timely 
notification"  in  those  few  especially  sensitive  and  important 
covert  action  cases  where  he  determines  prior  notification  is 
likely  to  prejudice  maintaining  secrecy  and  chances  of  success 
in  conducting  the  covert  operation. 

With  respect  to  the  urgent  need  for  some  major  covert 

actions  of  strategic  significance  in  this  era  of  the  1980s,  I 

would  like  to  quote  a  passage  from  a  1982  book  on  The  CIA: 

Reality  vs.  Myth,  by  my  favorite  author.   It  is  my  updated 

version  of  my  earlier  book  on  the  American  intelligence  system, 

originally  called  Secrets,  Spies  and  Scholars.   I  said, 

...in  those  rare  circumstances  where  social 
order  and  democratic  political  processes  in 
areas  of  strategic  importance  to  the  United 
States  are  endangered  by  violence  and  external 
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pressures  toward  dictatorship,  the  United 
States  should  supplement  open  diplomatic, 
economic,  or  military  help  with  covert 
programs  of  advice  and  practical  political 
aid.   Responsible  leaders  in  Congress  ought 
to  be  aware  of  such  programs,  but  to  succeed 
they  must  be  covert  and  not  disclosed  to  the 
general  public.   I  do  not  think  that  we  should 
intervene  broadly  in  foreign  situations,  but 
I  believe  that  we  should  not  stand  by  when 
liberties  of  a  friendly  country  are  being 
destroyed  before  our  eyes.   If  we  are  on  principle 
in  favor  of  freedom,  we  must  support  it  every- 
where in  accordance  with  our  capabilities.   When 
others  intervene  to  destroy  political  and 
personal  liberties,  I  cannot  see  how  U.S.  interests 
or  moral  responsibilities  can  allow  us  to  follow 
the  path  of  indifference,  which  is  ultimately 
the  road  to  isolation.   Hence,  I  believe  our 
intelligence  system  must  include  a  potential  for 
covert  political  action  abroad  when  national 
interests  dictate  it. 

Finally,  we  must  turn  to  the  key  question  of  whether  covert 
action  is  justified  now.   I  say  yes,  because  the  kind  of  covert 
action  in  which  we  are  or  ought  to  be  engaged  is  defensive  -- 
designed  to  counter  the  forward  thrust  of  Soviet  political  and 
military  domination  of  important  regions  of  the  globe. 

The  1980s  certainly  present  a  grave  challenge  to  the  future 
of  American  national  security,  economic  well-being,  and  the 
political  processes  of  representative  government  in  an  open  society. 
Political  oppression  and  outright  captivity  are  widespread  in 
our  troubled  time. 

It  is  possible,  though  not  inevitable,  that  this  decade  is 
one  of  the  permanent  turning  points  in  history. 

•   It  clearly  is  a  decade  of  rapid  change  and 
shattered  conventional  wisdom. 
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•  The  counters,  the  chips  in  the  big-power 
game  nations  play,  are  modern  economic  tech- 
nology and  modern  deterrent  weaponry. 

•  The  end-game,  however,  is  political:   control 
of  people,  territory,  resources,  and  technology. 

•  Conflicts  over  these  assets  of  modern  national 
power  are  bound  to  be  severe  and  widespread. 

It  is  conceivable  that  the  Russians  could  by  superior  forward 
political  planning  create  a  worldwide  trend  toward  totalitarian 
governments  ruled  by  one-party  Communist  dictatorships  hostile  to 
the  United  States  and  other  open  societies  that  would  end  in 
this  century  in  Russian  domination  in  world  affairs. 

•  Stalin  in  his  own  heyday  hoped  for 
exactly  this  achievement. 

•  He  made  a  mighty  surge  forward  in  both  East 
Europe  and  Northeast  Asia  but  failed  to  detach 
either  Germany  or  Japan  from  an  American 
strategic  orientation. 

It  is  patently  still  the  strategy  of  the  leaders  of  the 
Soviet  Union  to  increase  and  expand  the  reach  of  their  power, 
neutralizing  U.S.  military  capabilities  with  the  threat  of 
nuclear  war  implicit  in  the  gigantic  Soviet  military  weapons 
buildup  of  the  1970s  and  destroying  the  political  will  of  non- 
Communist  countries  to  pay  the  price  of  local  and  regional 
self-defense. 
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•  This  Leninist  strategy  is  long-established  and 
well  understood  by  Communist  Party  leaders  in 
the  Soviet  Union,  as  well  as  feared  in  many 
other  quarters. 

•  Russian  leaders  believe  in  the  maxim,  enunciated 
by  their  one-time  Chinese  comrade,  Mao  Tse-tung, 
that  political  power  grows  from  the  barrel  of  a  gun. 

•  They  want  to  dominate  and  exploit  the  resources 
and  the  technology  of  the  world. 

•  They  have  no  fixed  timetable. 

•  They  prefer  to  win  concessions  from  weak  and 
fearful  foreign  governments  without  actually 
waging  wars  that  would  damage  the  economic 
infrastructure  whose  output  they  covet. 

Consequently  the  United  States  faces  a  persistent  hostile 
behavior  pattern  in  conflicts  below  the  level  of  nuclear  war. 

•  Americans  are  surrounded  by  the  turbulence  of 
170  independent  countries  undergoing  difficult 
social,  economic,  and  political  changes  of  a 
magnitude  and  pace  unprecedented  in  history. 

•  They  hope  for  a  stable  international  environ- 
ment that  facilitates  peaceful  solution  of 
problems.   They  are  often  inclined  to  wishful 
thinking,  hoping  for  the  best  against  impossible  odds. 
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•  Their  great  temptation,  obvious  in  the  1970s,  is 
provocative  military  weakness,  luring  more 
aggressive  regimes  to  take  risks  because  they 
think  Americans  are  too  soft,  or  as  the  poet, 
Robert  Frost,  told  President  Jack  Kennedy  once, 
"too  liberal  to  fight"! 

•  The  leaders  of  militant  Communist  nations  on  the 
contrary  seek  to  exploit  indigenous  difficulties 
in  other  countries  to  disrupt  social  order  and 
promote  Moscow-oriented  revolutions,  alternately 
threatening  and  cajoling  everyone  who  resists. 

The  Russians  gain  considerable  psychological  benefits  in  a 
conflict  environment. 

•  Conflicts  of  lower  intensity  than  organized 

war  tend  to  push  democratic  states  to  compromise, 
accommodation,  or  outright  appeasement. 

•  The  Soviet  Union  has  been  for  a  decade  generally 
perceived  to  have  a  more  dynamic  arms-building 
program  and  hence  a  greater  military  capability  as 
conflicts  escalate  to  higher  levels  of  confrontation. 

•  Neither  public  opinion  nor  the  information  media 
is  a  bar  to  controlled!  risktaking  by  the  Soviet 
Politburo. 
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•  Russian  leaders  are  able  to  conduct  an  active 
foreign  policy,  bargaining  harder,  taking 
more  risks,  and  playing  to  win. 

•  This  fact  encourages  terrorism,  guerrilla 
warfare,  and  "wars  of  national  liberation" 
when  these  serve  Soviet  geopolitical  interests. 

•  Very  real  warfighting  potential  adds 
enormously  to  Russian  ability  to  deter 
or  intimidate  other  powers,  especially 
the  United  States  and  its  military  allies. 

•  Low-intensity  warfare  softens  up  the  social 
fabric  and  political  resolve  in  states 
targeted  as  adversaries  by  the  Kremlin. 

The  way  Moscow  expects  to  gain  more  power  is  not  by  the 
cataclysmic  showering  of  nuclear  weapons  on  others  nations. 

•  Nuclear  war  is  too  dangerous  and  too 
destructive. 

•  What  Soviet  Communist  leaders  have  in  mind 
is  the  more  gradual  psychological  under- 
mining of  national  will  in  target  states  and 
the  establishment  of  political  control  when 
local  circumstances  permit. 
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•  The  process  is  not  easy  to  contain. 

•  It  is  like  ocean  waves  eroding  shores  of 
freedom. 

•  Political  revolutionary  activity  with 
terrorism  as  a  primary  tool  is  an 
ubiquitous  threat. 

•  In  many  areas,  particularly  now  the 
Mideast,  Central  Africa,  and  the  Central 
American-Caribbean  region,  Soviet  propa- 
ganda, weapons,  and  proxy  police  and  military 
forces  from  East  Germany  and  Cuba  feed  the 
fires  of  conflict. 


• 


• 


It  is  not  a  tranquil  world  and  the  1980s  and 
1990s  will  not  be  peaceful. 

The  strategic  issue  is  whether  in  the  end 
there  will  be  the  peace  of  the  Gulag  or  the 
peace  of  the  ballot  box  and  marketplace. 

The  United  States  should  use  every  diplomatic  and  informa- 
tion device  at  its  disposal  to  explain  that  the  "war  of  national 
liberation"  is  simply  Leninist  double  talk  for  a  war  destabiliz- 
ing governments  cooperative  with  the  United  States  by  terrorism, 
political  revolutionary  action,  and  guerrilla  warfare. 

•  These  wars  are  fought  to  create  a  new  Communist 
dictatorship  beholden  to  Moscow. 

•  Often  a  new  nation  under  Communist  control 
provides  the  base  for  exporting  revolution 
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to  another  neighboring  state  marked  for 
the  next  destabilizing  assault. 

When  President  John  F.  Kennedy  came  into  office  he  noted 
that  the  doctrine  of  wars  of  national  liberation  being  fair 
game  for  the  Soviet  Union  meant  Communist  leaders  could 
create  and  support  what  he  called  brushfire  wars  anywhere. 

•  Indigenous  economic  and  social  dis- 
contents are  endemic. 

•  Splinter  minorities  can  always  be  found 
willing  to  take  the  perennial  battles  for 
political  power  into  the  jungles  and  streets 
to  settle  them  with  violence  in  the  name  of 
Communist  social  goals. 

•  Such  groups,  whatever  their  initial  ideological 
intent,  turn  naturally  to  Soviet,  Cuban,  Viet- 
namese or  Chinese  sources  of  weapons,  funds, 
and  training. 

•  In  this  way  the  more  militant  faction  almost  - 
always  ends  up  in  control  of  the  revolutionary 
movement;  and  if  the  revolution  succeeds, 
Moscow  ends  up  in  control  of  the  country. 

•  This  process  is  a  recipe  for  destruction  of 
open  societies  trying  to  establish  pluralist 
political  freedoms  and  for  extension  of  the 
realms  of  captivity. 
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The  formula  for  the  war  of  national  liberation  is  fiendishly 
simple. 

•  The  Russians  acquire  a  political  base  for 
expansion  in  a  region  where  its  strategic 
ambitions  lie. 

•  It  sends  Soviet  advisers,  weapons,  money, 
and  political  propaganda. 

•  The  Cubans  provide  troops  for  local  security 
and  tactical  military  training  in  Latin 
America,  Africa,  and  the  Mideast. 

•  The  East  Germans  send  trainers  and  advisers 
for  local  security  and  intelligence  services. 

•  Vietnam  does  the  military  proxy  work  in 
Southeast  Asia. 

•  North  Korea  works  directly  to  undermine  stability 
and  security  in  South  Korea. 

The  net  result  is  that  the  United  States  needs  to  adopt  a 
strategy  of  flatly  denouncing  and  strategically  countering 
expansionist  political  "liberation"  moves  by  Communist  totali- 
tarian states  wherever  they  are  in  process. 

•  In  this  field  of  low-intensity  conflict 
the  United  States  should  focus  the.  skills 
of  its  conventional  military  forces  and 
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such  covert-action  intelligence  agency  work 
as  are  needed  to  counter  forward  thrusts. 

•  Such  efforts  are  strategically  defensive, 
not  provocative. 

•  They  serve  freedom  and  self-determination. 

•  They  must  be  undertaken  vigorously  and  with 
technical  virtuosity  if  the  tide  is  to  be 
turned  in  the  ongoing  "liberation"  wars  where 
vital  American  interests  are  at  stake. 

•  In  1984,  unless  Americans  discover  a  remedy  to 
the  war  of  national  liberation  in  Central  America, 
the  Vietnam  tragedy  will  be  repeated,  not  because 
of  involvement  of  United  States  forces  as  is  often 
alleged,  but  by  further  spread  of  Soviet-Cuban 
model  governments  on  America's  doorstep,  another 
massive  flood  of  refugees  from  Communist  areas,  the 
placing  of  Mexico  in  the  target  circle  for  the  next 
war  of  national  liberation,  and  the  disastrous  loss 
of  confidence  in  worldwide  security  guarantees  from 
the  United  States  that  would  ensue. 

•  Such  a  Central  American  debacle  has  the  potential 
_of  starting  the  avalanche  of  political  despair 

and  changing  strategic  alignments  that  would  tilt 
the  balance  of  world  power  toward  American  inferiority 
that  would  be  virtually  irreversible  except  by  a 
major,  vastly  destructive  war. 


133 


•  Using  the  political  appeal  of  freedom  and  the  lure  of 
consumer-oriented  market  economics  to  maintain  the 
balance  of  power  and  win  new  associates  and  assets 
behind  a  defensive   strategic  military  shield,  the 
United  States  can  stop  that  tilt.   The  Soviet-Cuban 

war  of  national  liberation  in  Central  America  absolutely 
must  be  defeated,  as  President  Reagan  insists. 

Perhaps  the  most  important  concept  of  all,  now,  is  a  re- 
dedication  of  American  national  energy  and  will  to  establish 
the  right  of  nations  to  the  time-honored  principle  of  freedom 
and  self-determination. 

•  Sovereign  states  ought  to  have  the  right 
to  settle  on  their  own  form  of  government 
and  international  alignments  free  of  the 
coercion  of  externally  supported  wars  of 
national  liberation. 

•  Legitimation  of  governments  must  be  by  some 
objectively  observable  form  of  representation 

of  the  people  concerned,  preferably  an  election, 
at  least  not  purely  by  possession  of  more  arms. 

•  The  big-power  relationships  involving  Moscow, 
Peking,  and  Washington  could  only  improve  in 
the  atmosphere  of  reduced  tension  that  would 
result  from  American  victories  in  demonstrating 
that  brushfire  wars  do  not  pay  off  in  political 
plums  for  totalitarian  style  governments. 
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The  Chairman.  So  Bill,  why  do  you  not  go  ahead  with  your  state- 
ment. 

STATEMENT  OF  PROF.  WILLIAM  G.  MILLER,  FLETCHER  SCHOOL 
OF  LAW  AND  DIPLOMACY,  TUFTS  UNIVERSITY 

Mr.  Miller.  Thank  you,  Mr.  Chairman,  members  of  the  commit- 
tee. It  is  an  honor  to  respond  to  your  invitation  to  testify  on  the 
question  of  whether  new  legislation  is  needed  to  increase  the  effec- 
tiveness of  congressional  oversight  of  covert  actions,  and  whether 
there  is  a  necessity  to  define  more  carefully  in  statute  the  circum- 
stances in  which  such  covert  action,  particularly  your  concern, 
paramilitary  covert  actions,  may  be  undertaken.  This  is  particular- 
ly pertinent  in  the  light  of  events  in  Central  America  over  the  past 
year  and  as  events  have  unfolded  in  the  Middle  East,  in  Lebanon. 

The  issue  of  how  responsibilities  for  military  activities  short  of 
declared  war  such  as  paramilitary  activities  are  to  be  shared  by 
both  the  legislative  and  executive  branches  has  once  again  become 
a  focus  of  concern,  and  this  committee  has  done  a  great  service  in 
my  view  by  raising  these  constitutional  issues  for  thought  and  con- 
sideration. 

For  the  past  several  decades  the  respective  policymaking  roles 
with  regard  to  foreign  policy  and  defense  of  the  executive  and  legis- 
lative branches  under  our  constitutional  system  have  been  exam- 
ined in  the  light  of  the  role  of  world  leadership  that  was  thrust  on 
our  country  in  the  aftermath  of  World  War  II.  The  problem  of  ef- 
fective governmental  procedures  that  balance  the  demands  of 
world  leadership  with  the  framework  for  governmental  action  pre- 
scribed by  the  Constitution  have  provided  the  greatest  challenge  to 
lawmakers  such  as  members  of  this  committee.  The  growth  in  the 
post- World  War  II  era  of  what  has  been  called  by  some  the  nation- 
al security  state,  a  natural  consequence  of  the  power  of  the  United 
States  has  exercised,  the  greatest  the  world  has  ever  seen  in  mili- 
tary strength  and  sheer  wealth  and  resources,  has  put  very  severe 
strains  on  our  constitutional  framework. 

One  clear  example  of  this  constitutional  strain  is  the  question  of 
the  use  of  military  power.  The  constitutional  procedures  assigned 
to  the  Congress  in  article  I,  section  8,  give  exclusive  power  to  the 
Congress  to  declare  war,  and  yet  as  Ray  Cline  has  very  cogently 
pointed  out,  the  United  States  rarely  declares  war.  It  has  only  done 
it  five  times  in  its  history,  and  yet  there  have  been  many  hundreds 
of  instances  of  hostilities.  The  Vietnam  war  of  course  was  an  unde- 
clared war:  50,000  deaths,  hundreds  of  thousands  of  casualties,  and 
the  expenditure  of  tens  of  billions  of  dollars.  The  difficulty  that  the 
Congress  had  in  extricating  the  United  States  from  Vietnam  is  in 
all  of  our  memories. 

The  problem  of  dealing  with  small  wars  and  small-scale  military 
activities  in  the  realm  of  intelligence  activities  is  a  thorny  issue 
and  is  still  before  us,  the  War  Powers  Act  notwithstanding,  the  war 
making  issues  before  the  Congress  today  are  very  fundamental  and 
constitutional  in  nature.  Related  to  this  is  the  fundamental  consti- 
tutional issue  of  war  making,  is  how  to  govern  secret  intelligence 
agencies  and  how  to  give  policy  guidance  to  their  activities  in  an 
effective  but  constitutionally  appropriate  way.  The  problem  created 
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by  necessary  secret  activities,  and  we  all  agree  that  intelligence  ac- 
tivities are  vital  and  necessary,  are  focused  in  the  work  of  the  CIA 
and  occasionally  other  intelligence  agencies  in  the  intelligence 
community,  but  without  question  these  necessary  activities  have 
created  tremendous  problems  for  the  normal  operations  of  our 
open  democratic  society.  The  problems  that  you  are  addressing  now 
are  cases  in  point. 

One  of  the  great  strengths  of  our  constitutional  government  is 
the  legal  right  and  ability  and  our  historical  habit  of  questioning, 
requestioning,  testing,  evaluating  the  bases  and  premises  of  even 
our  most  cherished  principles.  We  accept  nothing  on  faith  when  we 
have  time  to  think  about  it.  We  are  a  very  pragmatic  as  well  as 
being  a  principled  Nation,  but  despite  our  constant  questioning  or 
perhaps  because  of  it  we  have  found  that  our  18th  century  frame- 
work is  durable,  effective,  and  has  served  to  strengthen  our  lib- 
erties and  our  rights. 

For  example,  one  set  of  constitutional  premises  which  pervades 
the  Constitution,  the  need  for  divided  powers,  for  shared  responsi- 
bility in  policymaking,  and  for  the  careful  deliberation  of  events 
before  decisions  are  made,  has  been  tested  by  200  years  of  experi- 
ence, both  successes  and  disasters  and  found  to  be  a  balanced,  sen- 
sible, and  practical  approach.  But  the  simple  question  of  what  a 
proper  balance  is  between  the  legislative  and  executive  branches  in 
foreign  policy  and  defense  is  still  of  intense  debate  today. 

The  proper  balance  of  shared  responsibility  for  intelligence  activ- 
ities between  the  executive  and  legislation  branches  has  been  at 
the  heart  of  one  of  the  key  issues  of  governance  before  this  Con- 
gress for  the  past  10  years.  For  that  reason  the  legislative  proposals 
that  have  been  put  forward  by  Congressman  Fowler,  including  the 
discussion  draft,  raise  again  the  issue  of  whether  a  proper  constitu- 
tional balance  has  been  struck  between  the  legislative  and  execu- 
tive branches.  David  thinks  that  it  has,  and  I  think  from  what  he 
has  said  today  Ray  Cline  does,  too.  But  in  my  view,  Congressman 
Fowler  has  very  usefully  posed  once  again  the  broad  issue  of 
whether  the  constitutional  process  as  devised,  that  is  the  oper- 
ations of  this  committee  and  its  Senate  counterpart  and  relations 
with  the  White  House,  are  effective  enough  or  flexible  enough  to 
meet  today's  problems,  such  as  Central  America  and  Lebanon. 

My  reading  of  the  proposals  leads  to  the  conclusion  that  the  leg- 
islature has  already  been  given  the  strongest  possible  tools  to  con- 
duct oversight,  but  there  is  no  question  that  Congressman  Fowler's 
drafts  make  it  much  clearer  than  the  existing  authorities.  If  I  were 
asked  to  write  clear,  unambiguous  proposals  for  intelligence  over- 
sight authorities  from  the  point  of  view  of  the  legislature  itself,  I 
would  write  it  the  way  Congressman  Fowler  has  done.  There  is  no 
question  that  his  proposals  give  clear  authority  for  access  to  any 
information  pertaining  to  intelligence  activities  and  the  means  to 
set  clear  standards  for  the  approval  and  control  of  covert  action. 

These  proposals,  however,  raise  two  important  questions  about 
the  existing  law.  The  first  question  is  whether  section  501  of  the 
National  Security  Act  is  adequate  authority  for  obtaining  the  infor- 
mation necessary  for  effective  oversight.  The  second  key  issue  is 
whether  the  present  authorities  and  procedures  have  provided  suf- 
ficient authority  for  the  legislature  to  exercise  its  role  of  shared  re- 
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sponsibility  with  the  executive  branch  for  the  making  of  policy  for 
covert  action  activities,  and  I  depart  from  the  views  of  my  col- 
leagues on  this  panel  on  that  point,  such  as  paramilitary  action. 

The  language  of  title  V,  that  is  all  of  section  501  as  members  of 
this  committee  well  know,  is  the  result  of  5  years  of  negotiations, 
experimentation,  and  careful  consideration.  I  do  not  say  that  time 
necessarily  leads  to  the  best  result,  but  in  this  case  it  did  lead  to  an 
effective  compromise. 

The  language  in  Congressman  Fowler's  proposals  are  clear  and  it 
is  unambiguous.  There  are  no  preambular  qualifications  that  could 
lead  to  argument.  But  they  do  not,  in  my  view,  take  account  of  the 
balancing  questions  which  were  raised  in  the  debates  over  the  past 
7  years,  nor  does  it  take  into  account  the  useful  working  proce- 
dures and  agreements  that  have  been  made  between  the  two 
branches  concerning  the  specific  responsibilities,  duties,  authori- 
ties, and  prerogatives  at  issue.  I  am  saying  that  what  is  contained 
in  section  501  is  a  two-branch  point  of  view,  and  the  expression  of  a 
balance  of  responsibilities  for  intelligence  activities  that  has  been 
struck  between  the  two  branches. 

What  is  now  the  law  of  the  land  in  section  501  is  the  result  of 
several  years  of  experience  in  both  intelligence  oversight  commit- 
tees and  that  of  other  House  and  Senate  committees  that  had  re- 
sponsibilities for  intelligence  activity  since  the  end  of  World  War 
II.  The  existing  law  therefore  is  the  result  of  discussions,  negotia- 
tions, give  and  take  with  two  administrations  including  the  direct 
involvement  of  two  Presidents,  two  Vice  Presidents,  four  Directors 
of  Central  Intelligence,  three  Attorneys  General,  and  a  partridge  in 
a  pear  tree. 

It  is  not  surprising,  therefore,  that  many  urge  caution  about 
amending  existing  law.  I  am  one  of  those  who  urge  caution,  given 
the  delicate  issues  involved  and  the  broad  spectrum  of  perspectives 
that  section  501  had  to  encompass.  As  members  of  this  committee 
know,  the  drafters  of  the  existing  law,  including  some  members  of 
this  committee,  originally  sought  to  obtain  agreement  from  the  ex- 
ecutive branch  that  the  legislature  had  the  unquestioned  right  of 
access  to  any  information  concerning  intelligence.  That  was  the  gut 
question,  as  David  Aaron  well  knows  since  he  was  involved  from 
the  White  House.  This  was  seen  by  almost  all  legislators  as  a  con- 
stitutional right,  and  I  believe  that  is  the  dominant  belief  now.  The 
statute  501  was  intended  to  make  that  constitutional  right  a  practi- 
cal reality. 

The  executive  branch,  as  reflected  by  two  administrations— Ford 
and  Carter— accepted  the  view  that  Congress  had  the  right.  Execu- 
tive branch  lawyers  did  not  challenge  the  right  of  access  by  the  leg- 
islature to  any  information  about  intelligence  activities.  The  Ex- 
ecutive was  concerned,  however,  legitimately,  in  my  view,  about 
the  fragility  or  the  security  of  certain  categories  of  intelligence  in- 
formation, particularly  in  what  is  known  as  sources  and  methods. 
Basically  what  was  at  issue  was  to  assure  that  the  law  would  ex- 
press the  need  to  protect  information  about  sources  and  methods  in 
effective,  practical  ways  that  would  preserve  its  confidentiality  but 
not  inhibit  the  work  of  legislative  oversight  or  the  integrity  of  the 
intelligence  involved.  I  think  both  committees  in  the  House  and 
Senate  have  met  the  requirements  imposed  by  that  balancing  ques- 
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tion.  The  sometimes  troublesome  preambular  language  of  501  is 
the  reflection  of  that  compromise. 

In  general,  the  security  record  of  the  Senate  and  House  commit- 
tees as  far  as  I  have  been  informed  is  exemplary.  Both  committees 
have  had  full  access  to  information  as  required  by  the  law,  al- 
though it  must  be  said  that  in  some  categories  of  information  there 
was  initial  caution,  even  a  reluctance  on  the  part  of  the  intelli- 
gence agencies  to  provide  full  information.  In  these  few  categories 
it  required  and  perhaps  it  still  requires  consultation  when  certain 
kinds  of  information  are  requested.  In  some  cases  ad  hoc  proce- 
dures and  understandings  had  to  be  developed  before  the  informa- 
tion was  imparted.  That  was  my  experience.  But  with  very  few  ex- 
ceptions, and  this  was  certainly  my  experience  as  staff  director  of 
the  Senate  Intelligence  Committee,  the  law  was  complied  with. 
There  were  no  categories  of  information  that  were  placed  outside  of 
the  reach  of  committee  inquiry,  and  although  certain  categories 
clearly  resulted  in  foot  dragging,  even  in  these  areas  of  great  sensi- 
tivity, the  committees  were  fully  informed  when  they  made  it  clear 
they  wanted  the  information. 

In  addition  to  the  right  to  information,  section  501  was  drafted  in 
order  to  avoid  the  problem  of  legislative  veto,  which  has  emerged 
in  the  recent  Chadha  case.  There  has  been  considerable  argument 
over  what  the  rights  of  the  President  are — we  heard  a  bit  of  that 
this  morning — to  place  troops  in  situations  that  could  lead  to  hos- 
tilities. The  War  Powers  Resolution  was  intended  to  cover  the  vari- 
ety of  circumstances  in  which  U.S.  forces  could  be  committed  to 
hostilities  short  of  declared  war.  Much  of  the  debate  over  the  War 
Powers  Resolution  in  1972  and  1973— which  was  eventually  passed 
over  Nixon's  veto — concerns  the  constitutional  authorities  of  the 
President  as  Commander  in  Chief  of  the  Armed  Forces  to  station 
troops  in  places  intended  to  further  the  Nation's  defense  and  for- 
eign policy  interests,  including  situations  where  these  actions  could 
lead  to  hostilities. 

As  recent  debate  over  war  powers  attest,  there  remains  disagree- 
ment about  the  extent  of  the  President's  authority.  The  language 
of  section  501(a)  makes  it  clear  that  providing  information  to  the 
Congress  through  its  oversight  committees  about  its  intelligence  ac- 
tivities such  as  covert  actions  does  not  detract  from  any  constitu- 
tional powers  the  President  might  have  to  undertake  such  activi- 
ties. There  is  an  intended  legislative-executive  balance  here.  The 
language  of  that  portion  of  section  501  was  drafted  primarily  by 
Senator  Baker,  the  present  majority  leader  of  the  Senate,  and  I 
quote,  "The  foregoing  provision  shall  not  require  approval  of  the 
intelligence  committees  as  a  condition  precedent  to  initiation  of 
any  such  anticipated  activities."  This  is  complicated  language  to 
say  the  least. 

This  balancing  language  was  agreed  to  by  both  branches  and 
both  by  a  Republican  and  a  Democratic  administration.  It  was  in- 
tended to  make  clear  that  on  the  one  hand  Congress  had  the  right 
to  any  information  if  properly  protected,  but  on  the  other  hand 
there  was  a  recognition  that  there  might  exist  authority  in  consti- 
tutional terms  a  range  of  intelligence  actions  which  could  be  taken 
by  a  President.  Section  501  was  not  going  to  settle  the  argument 
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just  how  much  authority  existed.  The  argument  was  and  remains 
over  the  extent,  not  that  he  did  not  have  the  authority. 

The  issue  of  prior  notification  is  far  more  complicated.  I  think 
this  goes  to  the  heart  of  effective  oversight.  The  drafters  of  section 
501  were  of  the  view  that  the  right  of  the  Congress  to  any  informa- 
tion concerning  intelligence  activities  carried  with  it  the  right  of 
the  Congress  to  determine  when  such  information  should  be  given 
to  the  Congress  and  in  what  detail.  It  was  believed  then  as  now 
that  in  order  to  carry  out  effective  oversight  of  significant  antici- 
pated activities  that  prior  notification  was  required  as  a  practical 
matter.  The  thinking  at  that  time  and  as  it  appears  now,  prior 
notice  is  required  for  effective  oversight  of  the  full  range  of  signifi- 
cant covert  actions  and  major  collection  activities.  Any  intelligence 
activity  that  could  affect  foreign  policy  or  defense,  is  the  legitimate 
business  of  the  Congress,  both  House  and  Senate. 

Prior  notice  to  the  intelligence  committees  of  significant  covert 
action  programs  has  been  agreed  governmental  practice  since  1976. 
There  is  an  understandable  sensitivity  about  the  fragility  of  some 
of  the  programs,  but  in  general,  largely  because  of  good-faith  ef- 
forts on  the  part  of  both  the  executive  and  legislative  branches, 
and  perhaps  more  importantly  because  of  the  law,  tight  security 
has  been  maintained. 

Congressman  Fowler  has  prepared  standards  that  would  have  to 
be  met  before  special  activities  can  been  undertaken.  That  is  con- 
tained in  section  8  and  in  a  prior  portion  of  the  discussion  draft. 
The  language  is  very  similar  to  the  standards  suggested  by  Cyrus 
Vance  that  he  gave  in  testimony  before  the  Church-Tower  commit- 
tee just  shortly  before  he  became  Secretary  of  State.  In  my  view 
these  are  sensible,  reasonable  guidelines  that  have  in  fact  guided 
policymakers  of  successive  administrations  and  Congresses.  I  have 
little  doubt  that  the  leaders  of  the  Ford  and  Carter  administrations 
would  say  we  have  followed  the  Vance  standards  and  what  Con- 
gressman Fowler  has  proposed.  But  men  of  good  faith  can  and  do 
disagree  about  what  is  "essential,"  "important,"  and  "vital,"  and 
the  majority  view  about  threats,  dangers,  or  opportunities  changes 
with  time,  circumstance,  rhetoric,  and  philosophical  perspective. 

While  there  is  wide  agreement  by  both  branches  that  there  is  a 
shared  responsibility  for  intelligence  activities  policy,  just  how 
much  sharing  in  policymaking  remains  at  issue.  It  seems  clear, 
therefore,  that  policy  disagreement  lies  at  the  heart  of  the  present 
questioning  of  the  efficacy  of  existing  legal  authorities.  For  exam- 
ple, questions  have  been  raised  by  many  about  the  wisdom  of  our 
policies  in  Central  America.  It  appears  that  intelligence  activities 
in  Central  America  in  support  of  these  policies  are  also  a  matter  of 
controversy,  dispute,  and  debate,  as  we  have  seen  this  morning. 

Moving  from  particular  cases  to  the  general  principle,  the  crux 
of  the  matter  seems  to  be  what  does  the  Intelligence  Committee  do 
when  it  is  informed  about  intelligence  activities  in  support  of  poli- 
cies that  are  at  issue  or  perhaps  opposed  by  the  Congress  as  a 
whole?  Or  to  put  it  more  narrowly,  do  the  oversight  committees 
have  policy  responsibilities?  If  they  do,  to  what  extent  and  what  do 
they  do  about  it?  It  is  not  enough  to  be  informed,  what  do  you  do 
with  what  you  know?  These  kinds  of  problems  were  debated  in  the 
5  years  of  discussions,  negotiations,  and  consideration  of  oversight 
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authorities  that  led  to  the  drafting  of  section  501.  There  was  con- 
siderable discussion  at  that  time,  not  only  between  the  legislative 
and  executive  branches  about  who  had  responsibilities  for  policy, 
but  also  among  the  various  standing  committees:  Foreign  Relations 
and  Foreign  Affairs,  Armed  Services  of  both  Houses  and  both  Ap- 
propriations Committees. 

The  experience  of  the  oversight  committees  indicates  that  the 
borderline  between  strictly  operational  oversight  questions  and  in- 
telligence activities  that  significantly  affect  foreign  policy  and  de- 
fense policy  is  blurred  and  shadowy  more  often  than  not.  The  draft- 
ers of  section  501  recognized  that  there  would  of  necessity  be  a 
gray  area  between  operational  oversight,  that  is  routine  bread  and 
butter,  nuts  and  bolts,  matters  and  the  broader  intelligence  policy 
questions  where  the  jurisdictions  of  the  oversight  committee  and 
the  standing  committees  would  overlap,  and  an  attempt  was  made 
to  take  account  of  this. 

In  the  Senate,  after  hearings  by  three  existing  standing  commit- 
tees the  responsibilities  assigned  by  the  Senate  to  the  oversight 
committee  were  extended  in  some  cases  to  the  standing  committees 
as  well.  Senate  Resolution  400  provides  for  the  membership  on  the 
Intelligence  Committee  by  Senators  who  are  also  members  of 
standing  committees,  with  policy— those  standing  committees  with 
policy  responsibilities  for  foreign  relations  and  defense,  and  you 
have  that  case  here  as  well.  According  to  Senate  Resolution  400 
there  shall  be  at  least  two  members  from  each  of  the  following 
standing  committees:  Foreign  Relations,  Armed  Services,  Appropri- 
ations, and  the  Judiciary.  The  purpose  of  these  specific  designa- 
tions was  to  assure  that  the  interests  of  the  standing  committees, 
policy  interests,  would  be  met  by  the  direct  participation  of  desig- 
nated members  from  these  committees.  The  idea  was  that  designat- 
ed members  would  serve  as  a  liaison  between  the  standing  commit- 
tees and  the  intelligence  committees.  In  addition,  having  the  lead- 
ership as  ex  officio  members  adds  force  and  political  power  to  the 
process  of  consultation  with  the  executive  branch. 

But  as  the  experience  of  Vietnam  has  shown,  once  military 
forces  are  engaged  in  operations  whether  as  advisers  or  in  a  para- 
military role  or  in  combat,  it  is  very  hard  to  stop  such  activities. 
There  is  a  clear  reluctance  to  withdraw.  The  reasons  that  are  given 
for  the  reluctance  are  all  too  familiar,  "it  may  endanger  the  secu- 
rity of  such  forces,"  "a  little  more  time  will  bring  success  or  victo- 
ry," or  finally,  "withdrawal  would  be  a  policy  defeat." 

These  are  the  arguments  that  you  have  heard  and  will  continue 
to  hear  wherever  these  circumstances  emerge.  Without  question  it 
is  very  hard  to  turn  off  advisers,  and  as  you  know  by  experience 
paramilitary  operations  or  small  wars  or  unintended  conflicts,  as  is 
the  case  in  Lebanon,  once  they  start,  even  if  there  is  a  majority 
sentiment  to  do  so.  We  all  remember  that  Vietnam  required  4 
years  of  successive  legislative  fund  cutoffs  of  one  kind  or  another 
before  it  was  ended.  In  Angola  there  was  a  rapid  cutoff  but  that 
was  because  of  very  special  circumstances  and  a  weakness  in  the 
White  House  of  extraordinary  proportions. 

Without  debating  the  merits  of  the  use  of  covert  activities  such 
as  paramilitary  actions,  the  legislative  issue,  the  process  question, 
is  how  do  you  control  such  activities  should  the  House  or  the 
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Senate  decide  to  do  so,  and  that  is  what  Congressman  Fowler's  leg- 
islation really  addresses.  Recognizing  that  once  such  activities  are 
underway  they  are  hard  to  stop,  so  therefore  prior  notice  is  the 
crucial  important  element.  Operations  that  are  thought  to  be 
unwise,  contrary  to  existing  policy,  or  unsound  can  be  stopped  or 
modified  or  other  options  can  be  explored  if  they  are  addressed 
before  operational  necessity  locks  policy  in  concrete. 

As  members  of  this  committee  painfully  know,  all  too  often,  this 
is  what  has  happened.  The  committees  of  both  Houses,  however, 
have  made  a  difference  in  the  outcome  of  policy  considerations 
when  they  have  been  informed  beforehand.  So  in  this  respect,  the 
present  law  is  adequate,  in  my  view,  to  do  what  is  necessary.  There 
is  clear  authority  in  the  law  to  be  fully  informed  before  operations 
are  undertaken.  As  a  result,  the  record  shows  effective  action  has 
been  taken. 

Rigorous  exercise  of  the  oversight  committee's  formal  duties  can 
reinforce  the  usefulness  of  prior  notice.  The  annual  budget  is  one 
clear  way  in  which  the  oversight  committees  review  what  is  being 
done  and  planned.  Experienced  qualified  staff  that  are  at  work 
over  a  reasonably  long  term,  6  years  or  so,  can  signficantly  help 
subcommittees  and  the  full  committee  to  monitor  on  an  ongoing 
basis  the  full  range  of  covert  intelligence  activities.  Field  trips  by 
members  and  staff  obviously  add  to  the  base  of  knowledge.  Consul- 
tations between  the  committee  and  intelligence  agencies  and  White 
House  have  obviously  had  influence  when  there  has  been  mutual 
respect  and  general  ruling  agreement.  But  what  can  be  done  with 
what  is  known  if  there  is  disagreement,  and  that  is  your  problem 
today. 

The  committee  can  discuss  their  concerns  with  the  intelligence 
agencies,  and  that  you  have  done;  or  you  can  talk  with  the  Presi- 
dent if  necessary,  and  you  have  done  that  at  least  by  letter.  If  these 
approaches  fail  you  can  discuss  it  with  the  leadership  who  are  ex 
officio  members  or  with  the  germane  policy  committees.  All  of 
these  approaches  have  been  used  in  the  past,  and  in  the  past  sepa- 
rately and  collectively  they  have  been  effective. 

There  are  bound  to  be  occasions,  as  now  appears  the  case,  when 
policy  disagreements  are  profound,  where  consensus  breaks  down, 
and  where  serious  division  occurs,  and  that  kind  of  circumstance  is 
contemplated  in  the  Constitution.  In  these  rare  cases,  fund  cutoffs 
may  be  required.  That  is  the  most  powerful  tool.  Disclosure  of  the 
facts  and  a  national  public  debate  may  also  be  used  as  tools.  There 
are  procedures  for  these  latter  steps  that  have  been  worked  out  be- 
tween the  two  branches,  and  they  are  laid  out  in  Senate  Resolution 
400  and  elsewhere,  and  you  are  fully  familiar  with  those  proce- 
dures. 

While  procedures  for  full  and  accurate  information  in  my  view  is 
the  key  to  effective  oversight,  such  information  provides  the  basis 
for  the  sound,  rational  exercise  of  shared  constitutional  responsibil- 
ities for  the  policy  governing  intelligence  activities  of  the  United 
States,  and  I  stress  that.  I  do  not  think  policymaking  is  an  execu- 
tive branch  prerogative.  It  is  a  joint  responsibility.  Intelligence  pol- 
icymaking, whether  it  is  for  covert  action  or  any  aspect  of  intelli- 
gence activities  is  a  joint  responsibility.  The  power  of  the  purse  in 
my  experience  is  the  most  effective  means  for  expressing  the  views 
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of  the  committee  or  the  House  or  the  Senate  as  a  whole.  The 
annual  budget  or  disbursements  from  the  contingency  fund,  which 
you  can  act  on  in  various  ways,  are  obvious  places  to  exercise  the 
will  of  the  House  if  there  is  a  disagreement. 

A  number  of  particular  tactical  ways  of  using  the  power  of  the 
purse  for  the  control  of  covert  actions  have  been  suggested,  and  one 
of  them  is  in  Congressman  Stokes'  proposal,  but  crucial  to  all  of 
these  tactical  approaches  and  of  strategic  concern  is  prior  notice,  so 
that  reasoned  discussion  can  take  place.  I  think  it  is  much  more 
important  to  make  it  possible  to  resolve  disagreements  at  the  poli- 
cymaking stage,  and  that  is  why  shared  responsibility  for  policy- 
making between  the  legislature  and  the  executive  is  a  crucial  prin- 
ciple. Policymaking  is  not  an  executive  prerogative.  It  is  much 
more  important  to  excercise  the  policymaking  responsibility  in  a 
timely  way.  That  is  before  the  event  than  to  devise  additional  ways 
to  reverse  policy,  which  is  painful  and  a  difficult  process  at  best. 
But  if  that  is  required  it  is  my  view  that  existing  authorities  and 
the  present  laws  are  adequate  to  the  task.  This  is  not  to  say  that 
you  cannot  strengthen  those  authorities  or  devise  more  effective 
procedures.  But  on  balance  the  available  procedures  for  fund  cu- 
toffs and  bringing  the  issue  to  the  other  standing  committees  or  to 
the  House  and  the  Senate  as  a  whole  are  effective  means. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you  very  much,  Mr.  Miller. 

[The  prepared  statement  of  William  G.  Miller  follows:] 
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TESTIMONY  OF  WILLIAM  G.  MILLER 
The  Fletcher  School  of  Law  and  Diplomacy 
Tufts  University 

Permanent  Select  Committee  on  Intelligence 

September  22,  198  3 

Room  H-408,  U.S.  Capitol 

Washington,  D.C. 

I  am  happy  to  respond  to  your  invitation  to  testify  before 
the  House  Permanent  Select  Committee  on  Intelligence  on  the 
issues  of  whether  new  legislation  is  needed  to  increase  the 
effectiveness  of  Congressional  oversight  of  covert  actions 
and  whether  there  is  a  necessity  to  define  more  carefully  in 
statute  the  circumstances  in  which  such  covert  action, 
particularly  paramilitary  covert  actions,  may  be  undertaken. 

In  the  light  of  events  in  Central  America  over  the  past 
year  and  as  events  have  unfolded  in  the  Middle  East,  particularly 
in  Lebanon,  the  issue  of  how  responsibilities  for  military 
activities  short  of  declared  war  are  to  be  shared  by  both 
the  Legislative  and  Executive  branches  has  once  again  become 
a  focus  of  concern. 

For  the  past  several  decades  the  respective  policy  making 
roles  for  foreign  policy  and  defense  of  the  Executive  and 
Legislative  branches  under  our  constitutional  system  have 
been  examined  in  the  light  of  the  role  of  world  leadership 
that  was  thrust  upon  the  United  States  in  the  aftermath  of 
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World  War  II.   Effective  governmental  procedures  that 
balance  the  demands  of  world  leadership  with  the  proscriptions 
of  the  constitution  have  provided  the  greatest  challenge  to 
law  makers.   The  growth  in  the  post  World  War  II  era  of  what 
has  been  called  by  some  the  national  security  state,  a  con- 
sequence of  the  power  of  the  United  States,  the  greatest 
that  the  world  has  ever  seen  in  military  strength,  in  wealth 
and  resources  has  put  great  strains  upon  our  constitutional 
framework. 

One  clear  example  concerns  the  use  of  military  power. 
The  constitutional  procedures  in  Article  1,  Section  8,  give 
exclusive  power  to  the  Congress  to  declare  war,  yet  the 
United  States  has  declared  war  only  five  times  in  its  history 
and  it  has  been  engaged  in  hostilities  in  a  great  many  more 
instances.   The  Vietnam  War  which  resulted  in  50,000  deaths, 
hundreds  of  thousands  of  casualities  and  the  expenditure  of 
tens  of  billions  of  dollars  was  an  undeclared  war.   The  difficulty 
of  extricating  the  United  States  from  Vietnam  is  in  all  our 
memories.   The  problem  of  dealing  with  small  wars  and  small- 
scale  military  operations  remains  a  thorny  issue,  The  War 
Povers  Resolution  notwithstanding. 

Another  fundamental  issue  created  by  the  role  of  world 
leadership  is  how  to  govern  secret  intelligence  agencies  and 
to  give  policy  guidance  to  their  activities  in  an  effective, 
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yet  constitutionally  appropriate,  manner.   The  problem  of 
necessary  secret  activities  best  exemplified  by  the  work 
of  the  CIA  and  other  intelligence  agencies  has  without  question 
created  great  problems  for  the  normal  operations  of  our  open 
constitutional  democracy.   The  House  Permanent  Select  Committee 
on  Intelligence  is  one  institutional  result  of  the  demanding 
role  of  world  leadership  for  the  United  States  has  had  on  its 
Congress.   This  Committee  and  its  counterpart  in  the  Senate, 
The  Senate  Select  Committee  on  Intelligence,  were  created  to 
deal  in  a  constitutional  manner  with  these  necessary  problems 
of  world  leadership. 

One  of  the  great  strengths  of  our  constitutional  government 
is  the  ability  and  historical  habit  of  questioning,  re-questioning, 
testing  and  evaluating  the  basis  and  premises  of  even  our  most 
cherished  principles.   We  are  a  pragmatic  nation  as  well  as 
a  principled  nation.   Despite  our  constant  questioning,  or 
perhaps  because  o^  it,  we  hive  found  that  our  frame'-'crk 
provided  in  the  late  eighteenth  century  by  the  first 
generation  of  our  national  leaders  has  proven  to  be  durable, 
effective  and  has  functioned  to  protect  and  strengthen  our 
liberties  and  rights.   For  example,  one  set  of  Constitutional 
premises,  the  need  for  divided  powers,  for  shared  responsibility, 
for  careful  deliberation  before  decisions  are  made  has  been 
tested  by  200  years  of  experience  and  found  to  be  a  balanced, 
sensible,  practical  approach. 
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The  question  of  what  a  proper  balance  is  between  the 
Legislative  and  Executive  branches  in  foreign  policy  and 
defense  is  of  particular  pertinence  today.   The  proper 
balance  of  shared  responsibility  for  Intelligence  activities 
has  been  at  the  heart  of  one  of  the  key  issues  of  governance 
before  the  legislature  over  the  past  ten  years.   The  legislative 
proposals  HR2787  and  HR3114  put  forward  by  Congressman  V-Jyche 
Fowler  and  the  "Discussion  Draft"  which  incorporates  the 
substance  of  HR2787  and  HR3114,  but  takes  account  of  the 
Supreme  Court's  recent  ruling  in  the  Chadha  case  that 
legislative  veto  provisions  are  constitutional,  raise  once 
again  the  issue  of  whether  a  proper  constitutional  balance 
has  been  struck  between  the  Legislative  and  Executive  branches. 
Congressman  Fowler  has  very  usefully  posed  once  again,  in  my 
view,  the  broad  issue  before  the  Congress  of  whether  the 
constitutional  processes  devised  to  govern  intelligence 
activities  are  effective  enough  or  flexible  enough  to  meet 
the  problems  of  today. 

My  experience  with  these  issues  and  the  views  that  I 
express  today  are  from  three  perspectives.   They  are  based  on 
three  very  different  kinds  of  experience  that  I  have  had  in 
these  matters.   The  first  is  from  the  perspective  of  the  Executive 
branch:   I  served  as  a  Foreign  Service  Officer  in  the  field 
as  well  as  a  staff  member  working  under  the  Secretary  of 
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State  in  Washington.   After  leaving  the  Foreign  Service,  I 
had  the  privilege  of  working  with  Senator  John  Sherman  Cooper 
of  Kentucky  as  his  Special  Assistant  for  foreign  policy  and 
defense  matters.   Upon  his  retirement,  I  was  named  Staff 
Director  of  the  Senate  Special  Committee  on  National  Emergencies 
and  Delegated  Emergency  Powers.   I  then  served  as  Staff  Director 
to  study  governmental  operations  with  respect  to  the  United 
States  Senate,  the  so-called  Church-Tower  Committee.   Finally, 
I  was  Staff  Director  of  the  Senate  Select  Committee  on 
Intelligence  from  the  time  of  its  inception  until  two  years 
ago.   In  those  positions  I  was  able  to  observe  the  operations 
of  our  government  from  the  perspectives  of  both  the  Executive 
and  Legislative  branches.   For  the  past  two  years  I  have  had 
the  opportunity  to  review  these  issues  from  the  viewpoint  of 
an  academic  at  The  Fletcher  School  of  Law  and  Diplomacy,  where 
I  have  been  tearhing,  studying  and  reflecting  on  how  foreign 
policy  and  national  defense,  that  is  national  security,  has 
effected  our  constitutional  processes,  particularly  in  the 
decades  since  the  end  of  World  War  II. 

A  reading  of  HR2787  and  H3114  and  the  "Discussion  Draft" 
leads  to  the  conclusion  that  the  legislature  is  given  the 
strongest  possible  tools  to  conduct  oversight.   These 
proposals  by  Congressman  Fowler  give  a  clear  authority  for 
access  to  any  information  pertaining  to  intelligence 
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activities  and  the  means  to  set  clear  standards  for  the 

approval  and  control  of  covert  action.   These  proposals 

raise  two  important  questions  about  existing  law.   The 

first  question  is  whether  Section  501(b)  (50U.S.C. 413 (b) ) 

of  the  National  Security  Act  of  1947  is  adequate  authority 

for  obtaining  the  information  necessary  for  effective  oversight. 

The  second  issue  is  whether  present  authorities  and 
procedures  have  provided  sufficient  authority  for  the  legislature 
to  exercise  its  role  of  shared  responsibility  with  the  Executive 
branch  for  the  making  of  policy  for  covert  action  activities, 
such  as  paramilitary  action. 

The  language  of  Title  V,  that  is,  all  of  Section  501 
of  the  National  Security  Act  of  1947,  as  members  of  this 
Committee  well  know,  is  the  result  of  five  years  of  negotiations, 
experimentation  and  careful  consideration.   The  language  in 
Congressman  Fowler's  proposals  is  clear  and  unambiguous, 
but  it  does  not,  in  my  view,  take  account  of  the  balancing 
questions  which  were  raised  in  the  debates  over  the  past 
seven  years,  nor  does  it  take  account  of  the  useful  agree- 
ments that  have  been  made  between  the  two  branches  concerning 
the  respective  responsibilities,  duties,  authorities,  prerogatives 
at  issue.   What  is  now  the  law  of  the  land  in  Section  501 
is  the  result  of  the  several  years  experience  of  both  intelligence 
oversight  committees,  and  that  of  other  House  and  the  Senate 
Committees  that  have  had  responsibilities  for  intelligence 


148 


activities  since  the  Second  World  V7ar.   The  existing  law 
is  the  result  of  discussions,  negotiations  and  give  and  take 
with  two  administrations,  including  the  direct  involvement 
of  two  Presidents,  two  Vice  Presidents,  four  Directors  of 
Central  Intelligence,  three  Attorneys-General  and  a  host  of 
other  Cabinet  officials,  Department  heads,  Senators,  Congressmen, 
Chiefs  of  Staff,  constitutional  experts  and  lawyers  and  other 
interested  citizens.   It  is  not  surprising  that  many  urge 
caution  about  amending  existing  law,  given  the  delicate  issues 
involved  and  the  broad  spectrum  of  perspectives  that  Section  501 
had  to  encompass.   As  members  of  this  Committee  know,  the  drafters 
of  the  existing  law  originally  sought  to  obtain  agreement  from 
the  Executive  branch  that  the  legislature  had  the  unquestioned 
right  of  access  to  any  information  concerning  intelligence. 
This  was  seen  by  most  legislators  as  a  constitutional  right. 
The  statute  was  intended  to  make  that  constitutional  right 
a  practical  reality.   The  Executive,  as  reflected  by  two 
administrations,  accepted  that  view  and  did  not  challenge 
the  right  of  the  legislature  to  any  information  about 
intelligence  activities.   The  Executive  was  concerned, 
legitimately  in  my  view,  about  the  security  of  certain 
categories  of  intelligence  information,  what  is  known  as 
"sources  and  methods"  about  sensitive  activities.   Basically, 
what  was  at  issue  here  was  to  assure  that  the  law  would 
express  the  need  to  protect  information  about  sources  and 
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methods  in  effective,  practical  ways  that  would  preserve 
its  confidentiality  while  not  inhibiting  the  work  of  legis- 
lative oversight  or  the  integrity  of  the  intelligence  involved. 
This  concern  is  expressed  in  the  preambular  language  of 
Section  501  which  was  agreed  to  after  several  years  of 
negotiation  and  was  agreed  to  on  the  basis  of  the  working 
experience  of  the  Committees  and  the  Intelligence  agencies. 
The  language  reads  as  follows: 

. . . "With  due  regard  for  the  protection  from 
unauthorized  disclosure  of  classified  information 
relating  to  intelligence  sources  and  methods"... 

In  general,  the  security  record  of  the  Senate  and  House 

Committees  has  been  exemplary.   Both  Committees  have  had  full 

access  to  information  required  by  the  law  although  it  must 

be  said  that  in  some  categories  of  information  there  is 

caution  and  even  reluctance  on  the  part  of  the  intelligence 

agencies  to  provide  full  information.   In  these  few  categories 

it  required  and  perhaps  still  requires  consultation.   In  some 

cases  ad  hoc  procedures  and  understandings  had  to  be 

developed  before  the  information  was  imparted.   But  in  general, 

and  this  was  certainly  my  experience  as  Staff  Director  of 

the  Senate  Intelligence  Committee,  the  law  was  complied  with; 

there  were  no  categories  of  informati  en  that  were  withheld 

and  although  certain  categories  resulted  in  foot-dragging, 

even  in  these  areas  of  great  sensitivity  the  Committees  were 

fully  informed  if  they  made  it  clear  they  wanted  the  information. 


150 


In  addition  to  the  right  to  information,  properly 
protected,  Section  501  was  drafted  in  order  to  avoid  the 
problem  of  legislative  veto.   There  has  been  considerable 
argument  over  what  the  rights  of  the  President  are  to  place 
troops  in  situations  that  could  lead  to  hostilities.   The 
War  Powers  Resolution  was  intended  to  cover  the  variety 
of  circumstances  in  which  U.S.  forces  could  be  committed 
to  hostilities  short  of  a  declared  war.   Much  of  the  debate 
in  1972-1973  when  the  War  Powers  Resolution  was  considered, 
and  eventually  passed  over  President  Nixon's  veto,  concerns 
the  constitutional  authorities  of  the  President  as  Commander- 
in-Chief  of  the  armed  forces  to  station  troops  in  places  intended 
to  further  the  nation's  defense  and  foreign  policy  interests — 
actions  that  may  lead  to  hostilities.   As  recent  debate  over 
War  Powers  attest,  there  remains  disagreement  about  the  extent 
of  the  President's  authority.   The  language  of  Section  501(a) 
makes  it  clear  that  providing  information  to  the  Congress 
through  its  oversight  committees  about  its  intelligence 
activities  such  as  covert  actions  does  not  detract  from  any 
constitutional  powers  the  President  might  have  to  undertake 
such  activities.   The  language  of  that  portion  of  Section  501 
was  primarily  drafted  by  Senate  Majority  Leader,  Howard 
Baker:   "the  foregoing  provision  shall  not  require  approval 
of  the  Intelligence  Committees  as  a  condition  precedent  to 
the  initiation  of  any  such  anticipated  activities."   This 
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balancing  language  was  agreed  to  by  both  branches  and  by 

both  a  Republic  and  a  Democratic  administration. 

It  was  intended  to  make  it  clear  that  on  the  one  hand, 

Congress  had  a  right  to  any  information  if  such  information 

was  fully  protected  but,  on  the  other  hand,  there  was  a 

recognition  that  there  existed  a  range  of  actions  which 

could  be  undertaken  by  the  President  for  which  he  had 

constitutional  authority.   The  argument  was  over  the  extent 

of  the  President's  authority,  not  that  he  did  not  have  constitutional 

authority. 

The  issue  of  prior  notification  is  more  complicated. 
The  drafters  of  Section  501  were  of  the  view  that  the  right 
of  the  Congress  to  any  information  concerning  intelligence 
activities  carried  with  it,  the  right  of  Congress  to  determine 
when  such  information  should  be  given  to  Congress  and  in  what 
detail.   It  was  believed  then  as  now  that  in  order  to  carry 
out  effective  oversight  of  significant  anticipated  activities 
that  prior  notification  was  required.   The  thinking  at  that 
time,  and  as  it  appears,  the  thinking  is  now  that  prior  notice 
is  required  for  the  full  range  of  significant  covert  actions 
and  major  collection  activities  that  could  significantly 
affect  U.S.  foreign  policy  or  defense.   Prior  notice  to  the 
Intelligence  Committees  of  significant  covert  action  programs 
has  been  the  practice  since  1976.   There  is  an  understandable 
sensitivity  about  the  fragility  of  some  of  the  programs,  but 
in  general,  because  of  good  faith  efforts  on  the  part  of  both 
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the  Executive  and  the  Legislative  branches,  the  security  of 
such  programs  has  been  maintained. 

Congressman  Fowler  in  HR2787  and  the  "Discussion  Draft" 
has  prepared  standards  that  would  have  to  be  met  before  special 
activities  can  be  undertaken.   The  language  is  similar  to  the 
standards  suggested  by  Cyrus  Vance  in  testimony  to  the  Senate 
Select  Committee  in  1975.   These  are  reasonable  and  sensible 
guidelines  that,  in  essence,  have  guided  the  policy  makers 
in  successive  administrations.   But  men  of  good  faith  can 
and  do  disagree  about  what  is  "essential"  or  "vital",  and 
the  majority  view  about  threats,  dangers  or  opportunities 
change  with  time,  circumstance  and  philosophical  perspective. 

While  there  is  wide  agreement  by  both  branches  that 
there  is  a  shared  responsibility  for  intelligence  activities 
policy,  it  seems  clear  that  policy  disagreement  lies  at  the 
heart  of  the  present  questioning  of  the  efficacy  of  the  existing 
authorities.   For  example,  questions  havi  been  raised  by  some 
about  the  wisdom  of  our  policies  in  Central  America.   It 
appears,  according  to  press  reports,  that  intelligence 
activities  in  Central  America  in  support  of  these  policies 
are  also  a  matter  of  controversy,  dispute  and  debate.   Moving 
from  the  particular  case  to  the  general  principle,  the  crux 
of  the  matter  seems  to  be,  what  dees  the  Intelligence 
Committee  do  when  it  is  informed  about  intelligence  activities 
in  support  of  policies  that  are  at  issue  in  the  Congress  as 
a  whole.   Or  to  put  it  more  narrowly,  do  the  Intelligence 
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Oversight  Committees  have  policy  responsibilities?   If  they 
do,  to  what  extent?   And  what  do  they  do  about  it?   It  is 
not  enough  to  be  informed;  what  do  you  do  about  what  you 
know? 

These  kinds  of  problems  were  debated  in  the  five  years 
of  discussions,  negotiations  and  consideration  of  oversight 
authorities  that  led  to  the  drafting  of  Section  501.   There 
was  considerable  discussion  at  that  time  not  only  between 
the  Legislative  and  Executive  branches  about  who  had  responsi- 
bility for  policies,  but  also  among  the  various  standing 
committees,  particularly  Foreign  Relations  and  Foreign  Affairs 
of  the  Senate  ana  House  respectively  and  the  Armed  Service 
Committees  of  both  Houses.   The  borderline  between  strictly 
operational  oversight  questions  and  intelligence  activities 
that  significantly  affect  foreign  policy  or  defense  policy 
is  often  blurred  and  shadowy.   The  drafters  of  Section  501 
recognized  that  there  would  be  a  grey  area  between  operational 
oversight  and  broader  policy  questions  where  the  jurisdictions 
of  the  Intelligence  Oversight  Committee  and  the  Standing 
Committees  would  overlap  and  an  attempt  was  made  to  take 
account  of  this.   In  the  Senate,  after  Hearings  by  three 
Committees  the  responsibilities  assigned  by  the  Senate  to 
the  Oversight  Committee  to  the  other  Standing  Committees  was 
taken  account  in  Senate  Resolution  400.   Senate  Resolution  400 
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provides  for  membership  on  the  Intelligence  Committee  by 
Senators,  who  are  also  members  of  Standing  Committees 
with  policy  responsibilities  for  foreign  relations  or  defense 
matters.   According  to  Senate  Resolution  400,  there  shall 
be  at  least  two  members  from  each  of  the  following  Standing 
Committees:   Foreign  Relations,  Armed  Services,  Appropriations 
and  the  Judiciary.   The  purpose  of  these  specific  designations 
was  to  assure  that  the  interests  of  the  Standing  Committees 
would  be  met  by  the  direct  participation  of  designated  members 
from  these  committees.   The  idea  was  that  designated  members 
of  the  Standing  Committees  would  serve  a  liaison  function 
between  the  Intelligence  Committees  and  the  other  Standing 
Committees.   In  addition,  the  Chairman  and  Vice  Chairman 
regularly  confer  with  their  fellow  Committee  Chairmen.   The 
Staff  Director  was  also  assigned  the  task  of  fully  briefing 
his  counterparts  on  matters  of  pertinence  to  the  Committees 
they  served. 

As  the  experience  of  Vietnam  has  shown,  once  military 
forces  are  engaged  in  operations,  whether  as  advisors  or  in 
a  paramilitary  role,  in  combat,  it  is  very  hard  to  stop  such 
activities.   There  is  a  clear  reluctance  to  withdraw — "the 
withdrawal  may  endanger  the  security  of  such  forces,"  "a 
little  more  time  will  bring  success  or  victory,"  or  "withdrawal 
will  be  a  policy  defeat"  are  among  the  arguments  that  have 
been  used  for  staying  a  course  once  decided  upon.   Without 
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question,  it  is  very  hard  to  turn  off  advisors,  paramilitary 
operations  or  small  wars  once  started  even  if  there  is  a 
majority  sentiment  to  do  so.   Vietnam  required  over  four  years 
of  legislative  cut-offs  of  one  kind  or  another.   In  Angola, 
there  was  a  cut-off,  but  extraordinary  circumstances  led  to 
that  cut-off. 

Without  debating  the  merits  of  the  use  of  covert  action 
activities  such  as  paramilitary  actions,  the  legislative  issue, 
the  process  question  is  how  do  you  control  such  activities 
should  the  House  or  the  Senate  decide  to  do  so.   Recognizing 
that  once  such  activities  are  underway,  they  are  hard  to  stop, 
prior  notice  is  crucially  important.   Operations  that  are 
thought  to  be  unwise,  contrary  to  policy  or  unsound  can  be 
stopped  or  modified  or  other  options  can  be  explored  if  they 
are  addressed  before  operational  necessities  lock  policy  in 
concrete.   As  members  of  this  Committee  know,  this  has  happened. 
The  Committees  of  both  Houses  have  made  a  difference  in  the 
outcome  of  policy  considerations. 

The  present  law  is  adequate,  in  my  view,  to  do  what  is 
necessary.   There  is  clear  authority  in  law  to  be  fully 
informed  before  operations  are  undertaken.   As  a  result, 
the  record  shows  effective  action  has  been  taken.   Rigorous 
exercise  of  the  Oversight  Committees  normal  duties  can 
reinforce  the  usefulness  of  prior  notice.   The  annual  budget 
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is  one  clear  way  in  which  the  Oversight  Committees  review 
what  is  being  done  and  what  is  planned.  Experienced  qualified 
staff  can  help  subcommittee  and  the  full  committees  to  monitor 
on  an  ongoing  basis  the  full  range  of  intelligence  activities. 
Field  trips  by  members  and  staff  add  to  the  base  of  knowledge. 
Consultations  between  the  Committee  and  the  Intelligence 
agencies  and  the  White  House  have  had  a  considerable  influence. 

But  what  can  be  done  with  what  is  known  if  there  is 
disagreement  between  the  branches?   The  Committee  can  discuss 
their  concerns  with  the  Intelligence  agencies,  or  with  the 
President  if  necessary.   If  that  fails,  they  can  discuss  it 
with  the  leadership  who  are  ex  officio  members  or  with  the 
germane  policy  committees.   All  of  these  approaches  have  been 
used  in  the  past  and  to  effect. 

There  are  bound  to  be  occasions,  as  now  appears  the  case, 
when  policy  diagreements  are  profound,  where  consensus  breaks 
down,  where  serious  division  occurs.   Xn  these  rare  cases, 
fund  cut-offs  may  be  required  or  disclosure  and  a  national 
public  debate  may  ensue.   There  are  procedures  for  these 
steps  that  have  been  worked  out  between  the  two  branches 
and  they  are  laid  out  in  Senate  Resolution  400.   While 
procedures  for  full  and  accurate  information  is  the  key 
to  effective  oversight,  it  provides  the  basis  for  the  sound, 
rational  exercise  of  shared  constitutional  responsibilities 
for  the  intelligence  activities  of  the  United  States. 
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The  power  of  the  purse  is  perhaps  the  most  effective 
means  for  expressing  the  views  of  the  Committee  or  the  House 
or  Senate  as  a  whole.   The  annual  budget  or  disbursements 
from  the  contingency  fund  are  obvious  places  to  exercise 
the  will  of  the  House  if  there  is  a  disagreement.   A  number 
of  particular  tactical  ways  of  using  the  power  of  the  purse 
for  the  control  of  covert  actions  have  been  suggested,  but 
crucial  to  all  of  these  tactical  approaches  is  prior  notice 
so  that  reasoned  discussion  can  take  place.   I  think  it  is 
much  more  important  to  make  it  possible  to  resolve  disagreements 
at  the  policy-making  stage,  than  to  devise  additional  ways  to 
reverse  policy  which  is  a  painful,  difficult  process  at  best. 
But  if  that  is  required,  it  is  my  view  that  existing  authorities 
and  present  law  are  adequate  for  the  task.   Fund  cut-offs  and 
bringing  the  issue  to  the  other  Standing  Committees  or  the 
House  and  Senate  as  a  whole  for  decision  are  available  means. 

The  Chairman.  Mr.  Fowler. 

Mr.  Fowler.  Thank  you,  Mr.  Chairman.  I  thank  all  of  you  for 
the  thoroughness  of  your  presentations  and  the  obvious  thought 
that  went  into  them. 

Mr.  Aaron,  do  you  believe  that  the  current  oversight  system,  es- 
pecially as  exemplified  by  committee  and  House  action  in  the  case 
of  Nicaragua,  is  adequate?  More  specifically,  are  the  current  con- 
trols on  transfer  authority  and  contingency  funding  adequate  pro- 
tectors of  congressional  control  of  the  pursestrings  in  this  matter? 

Mr.  Aaron.  Mr.  Fowler,  let  me  respond  to  that  and  also  to  a 
couple  of  the  comments  that  have  been  made  by  the  other  wit- 
nesses here  today,  Dr.  Cline  and  Mr.  Miller.  Let  me  start  by  look- 
ing at  the  substance  as  Dr.  Cline  has  suggested  we  do  for  at  least  a 
moment  and  the  threat  that  is  posed  by  what  I  think  one  can  call 
covert  action  on  the  part  of  the  Soviet  Union  and  its  allies.  The 
issue  is  really  not  whether  it  exists  or  whether  it  is  a  threat  to  our 
security.  In  many  cases  it  is,  and  we  cannot  be  blind  to  it.  The 
issue  is  whether  covert  action  is  an  effective  response  to  it. 

Mr.  Fowler.  Paramilitary  covert  action? 

Mr.  Aaron.  That  is  correct.  Is  countersubversion  of  a  military 
character  an  effective  response?  I  would  defer  to  Dr.  Cline,  but  I  do 
not  know  of  many  cases  if  any  in  which  it  has  been  effective  in 
turning  back  something  which  is  already  taking  place,  and  I  do  not 
even  know  that  you  can  make  a  strong  case  that  it  was  effective  in 
stopping  a  subversion,  like  perhaps  the  Philippines  in  the  fifties, 
and  certain  cases  under  the  Alliance  for  Progress  could  count  in 
that  regard.  In  my  experience  one  of  the  tragedies  about  covert 
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action  is  that  it  is  often  an  excuse  for  doing  something  without 
really  doing  it.  It  is  something  that  a  policymaker  does  because  he 
does  not  have  anything  else  you  can  do  to  kind  of  do  something, 
but  he  does  not  quite  know  what,  and  that  is  a  case,  I  think  both 
the  investigations  of  the  Senate  Select  Committee  and  my  own  ex- 
perience in  the  executive  branch  is  that  there  are  pressures  to  do 
something  no  matter  what,  and  I  think  Nicaragua  at  the  present 
time  is  perhaps  just  such  a  case.  Certainly  the  support  that  appar- 
ently is  being  granted  to  the  Contras  is  not  enough  to  overthrow 
the  Sandinistas.  No  one  thinks  that  that  is  going  to  happen,  so 
then  what  is  the  objective?  Is  it  a  bargaining  chip,  are  there  some 
negotiations  down  the  road  that  this  is  going  to  play  a  part  in?  We 
do  not  know  and  we  do  not  have  an  answer  for  it.  The  question  in 
my  judgment  is  whether  prior  notice  and  prior  approval  will  make 
covert  action  more  or  less  effective  given  that  in  many  cases  it  is 
not  very  effective  at  all. 

Mr.  Fowler.  We  have  prior  notice  now.  What  we  are  talking 
about  is  prior  approval. 

Mr.  Aaron.  Well,  I  actually  would  disagree  with  that.  There  are 
cases  in  which  you  have  not  had  prior  notice. 

Mr.  Fowler.  No  one  is  disputing  the  fact  that  within  the  life  of 
these  committees,  both  chief  executives  through  their  DCI's  have 
given  prior  notification  within  the  confines  of  the  law.  We  are  not 
saying  that  they  are  not  notifying  us  when  the  current  law  tells  us 
they  should.  We  have  exceptions  in  the  current  law  when  they  can 
act  and  then  tell  us  after  the  fact.  We  are  not  disputing  that.  I  am 
not  trying  to  rewrite  anything  about  section  501  with  all  of  its  bal- 
ances and  negotiations. 

Mr.  Aaron.  I  would  interpret  your  language  as  rewriting  section 
501,  and  I  believe  that  there  is  an  ambiguity  in  501  which  permits 
the  President  to  act  without  giving  any  prior  notice.  And  in  the 
case  of  the  Iranian  hostage  rescue,  he  did  so. 

Mr.  Fowler.  But  that  is  in  the  law  now.  Under  Hughes-Ryan 
and  the  applicable  sections  of  501,  we  give  him  that  authority.  I 
think  he  has  got  it  anyway  constitutionally,  but  we  acknowledge 
that  constitutional  authority  by  allowing  him  to  act  in  emergency 
situations  that  he  deems  an  emergency  situation  where  the  jeop- 
ardy of  the  U.S.  national  security  or  its  personnel  necessitates. 

Mr.  Aaron.  My  reading  of  the  language— I  take  it,  it  is  your 
bill — is  that  it  would  close  that  window. 

Mr.  Fowler.  It  would  not.  If  it  does,  I  can  assure  you  that  is  not 
the  intent.  We  can  work  that  out.  There  is  a  whole— in  fact,  I  even, 
some  would  say,  loosen  it,  create  a  whole  category  where  he  can 
act.  We  give  him  the  unquestioned  authority  to  act  in  emergency 
situations  without  any  prior  notice  and  telling  us  afterward,  and  it 
exempts — my  proposal  exempts  all  war-related  activities. 

But  what  we  are  trying  to  do  and  what  we  are  discussing  is  in 
the  paramilitary  military,  when  that  is  being  proposed  in  a  non- 
emergency situation,  we  are  seeking— I  am  seeking  specific  con- 
gressional authorization  for  the  initiation  of  a  paramilitary  mili- 
tary operation  by  this  country  when  it  is  not  an  emergency  situa- 
tion, and  not  in  the  exempted  categories. 

Mr.  Aaron.  My  response  to  that  would  be  that  I  don't  believe 
that  that  kind  of  prior  approval  is  appropriate.  I  think  that 
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Mr.  Fowler.  I  am  not  trying  to  interrupt  you.  That  is  where  I 
want  to  be  at.  You  know,  Mr.  Miller  quoted  Howard  Baker's  re- 
marks about  how,  after  we  have  come  so  far — and  there  is  no  deny- 
ing that— I  say  come  so  far  in  the  kind  of  cooperation  that  leads  to 
a  better  foreign  policy,  either  overt  or  covert,  and  that  is  coopera- 
tion and  consensus  at  the  beginning.  Mr.  Baker's  quote  that  you 
quoted  in  your  testimony  about  this  is  not  intended  to  be  a  condi- 
tion precedent— lawyer's  language. 

Well,  the  question  is:  Is  there  any  real  constitutional  oversight 
by  this  committee  of  the  Congress  if  you  are  relying  on  a  condition 
subsequent?  Sure,  we  can  cut  off  the  money.  But  we  are  cutting  off 
the  money  after  the  fact.  Whatever  damage  has  been  done  or  mire 
we  are  in  or  lack  of  public  support  for  it,  it  is  done.  It  is  a  com- 
pletely different  set  of  facts  and  circumstances  that  we  are  then 
acting  upon. 

And  what  we  have  been  discussing  for  3  days  is  that  unless  there 
is  a  condition  precedent  of  some  sort  of  prior  approval,  then  the 
oversight  process  as  it  is  presently  operating,  even  with  prior 
notice  but  no  prior  approval,  is  impotent.  It  is  meaningless. 

We  are  the  surrogates  for  our  colleagues,  because  it  has  to  be  an 
inherently  secret  process.  We  are  given  that  responsibility  to  be 
their  eyes  and  ears  in  what  is  of  necessity  a  secret  process.  They 
think  that  since  we  get  prior  notification  that  we  do  have  prior  ap- 
proval. They  don't  know  that.  They  want  to  know  why  don't  you  do 
something  about  this;  you  are  the  ones  that  are  told  the  secrets. 
You  see  that  this  is  a  foolish  thing  that  can't  succeed. 

Two,  it  is  going  to  get  us  into  all  sorts  of  problems  and  could  only 
be  successful  if  we  had  a  national  debate  that  led  to  a  national  con- 
sensus for  stopping  communism  wherever.  But  we  don't  have  that. 
And  I  don't  see  how  anybody  can  seriously— that  is  where  I  am  lis- 
tening to  all  you  experts,  with  whom  I  agree  on  99  percent  of  it— I 
don't  see  how  anybody  could  argue  that  we  have  effective  congres- 
sional oversight,  which  everybody  seems  to  want.  And  even  the 
professionals  in  the  service  here  praise  how  it  has  led  to  this  and 
that  and  things  are  done  better;  but  how  you  can  have  effective 
oversight  if  you  are  relying  on  a  condition  subsequent. 

Mr.  Aaron.  I  think  that  there  is  a  difference  between  oversight 
and  condition,  and  I  really  think  that  that  is  what  prior  approval 
amounts  to.  Covert  actions  are  covert  for  many  reasons,  but  among 
the  various  reasons  that  they  are  covert  is  that  they  are  controver- 
sial. They  involve  actions  which  not  everyone  would  be  very  enthu- 
siastic about,  and  which— let  me  just  say— they  are  controversial. 

Having  set  aside,  as  I  understand  it— at  least  the  intent  of  your 
legislation — a  category  of  covert  actions  that  (a)  the  Congress 
doesn't  have  to  be  notified  about  in  advance,  and  then  presumably 
therefore  doesn't  have  a  proof  they  are  of  an  emergency  character, 
accepting  that  as  at  least  the  intent  here,  for  the  rest  I  think  that 
controversial  actions  which  are  covert  in  part  because  of  that  are 
not  a  good  subject  for  collective  decision.  I  think  that  the  Govern- 
ment has  been  divided  between  a  collective  branch,  which  makes 
collective  decisions,  and  a  branch  of  the  Government  that  in  effect 
makes  singular  decisions  by  virtue  of  the  authority  of  the  Presi- 
dent. And  I  think  that  is  because  some  decisions  are  more  appro- 
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priate  to  collective  decision  and  some  decisions  require  singular 
leadership,  singular  decisions,  singular  responsibility. 

I  think  that  from  the  standpoint  of  initiating,  for  the  purposes  of 
defending  the  national  security,  conducting  foreign  relations,  meet- 
ing various  threats,  covert  action  requires  a  singular  decision,  sin- 
gular initiative  and  singular  responsibility.  I  also  believe  it  has  to 
be  tempered  by  the  possibility  of  collective  review  and  collective 
judgment:  Is  it  appropriate? 

This  leads,  and  can  lead,  and  has  led  now,  to  a  terrible  fight,  a 
fight,  in  my  judgment,  over  Nicaragua  which  never  should  have 
taken  place.  It  was  not  good  to  have  such  a  fight,  but  apparently  it 
is  inevitable.  That  having  taken  place,  I  hope  that  the  pulling  and 
hauling  between  the  Executive  and  Congress  over  what  is  an  ap- 
propriate covert  action  and  so  forth  will  be  improved.  But  I  think 
there  is  no  way  to  avoid,  without  diminishing  the  capacity  for 
taking  the  initiative — which  is  essential  in  this  area,  I  believe — 
there  is  no  way  to  involve  the  Congress  in  a  collective  decision. 

It  is  better  that  they  come  to  it  later.  It  is  better  that  they  face 
the  prospect  that  there  is  a  price  to  overturning  a  covert  action. 

Yes,  commitments  have  been  made;  money  has  been  spent.  You 
are  not  going  to  do  it  lightly.  You  are  not  going  to  overlook  the 
President  lightly  on  this.  That  is  a  good  thing.  It  is  important.  It  is 
also  important  for  the  President  to  realize  that  those  arguments  in 
the  end  won't  always  wash;  and  that  he  does  face  the  prospect  that 
if  he  does  something  out  of  line,  the  Congress  is  going  to  step  in 
and  say  no. 

It  is  a  messy  process,  I  agree. 

Mr.  Fowler.  Terribly  messy,  when  it  doesn't  have  to  be. 

Mr.  Aaron.  I  don't  agree.  If  you  try  to  make  it  not  messy,  you 
are  likely  to  wear  it  down  so  the  President  doesn't  have  the  power 
to  take  initiative.  I  would  rather  see  a  disorder  of  this  nature.  De- 
mocracy is  the  worst,  most  disorderly  form  of  government,  except 
for  all  the  others. 

Mr.  Miller.  I  take  a  different  view,  Congressman  Fowler. 

Mr.  Fowler.  Please.  Most  people  do.  I  am  used  to  it. 

Mr.  Miller.  Not  necessarily  from  you,  but  from  David's. 

Mr.  Aaron.  Most  people  do. 

Mr.  Fowler.  My  patron  this  week  is  Walter  Lippmann,  who  said 
when  everybody  is  thinking  alike,  nobody  is  thinking  much. 

Mr.  Aaron.  Congressman,  that  is  precisely  my  concern  about  col- 
lective decision. 

Mr.  Miller.  I  have  a  number  of  points  to  make.  On  the  question 
of  what  you  described  as  lawyer's  language,  the  phase — "not  a  con- 
dition precedent" — exactly  what  that  means  outside  of  legislative 
history,  requires  consulting  oracles.  The  phrase  did  require  a  lot  of 
discussion  about  what  exactly  was  meant  by  Baker  about  what  was 
intended.  And  I  might  speak  to  that  first,  if  I  may. 

The  logic  behind  the  phrase  is  as  follows: 

The  right  of  access  by  the  Congress  to  information  was  to  be 
total,  no  exceptions.  The  condition  precedent  notion  referred  to  in- 
telligence actions  that  the  President  might  take  actions  which  may 
or  may  not  have  anything  to  do  with  the  information,  but  the  in- 
formation was  to  be  supplied.  The  supplying  of  the  information  was 
not  to  be  an  inhibition  on  whatever  constitutional  authorities,  not 
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defined,  he  might  have  to  act  in  the  situations  that  he  felt  he  had 
to  act;  for  example,  to  meet  an  imminent  threat  to  the  vital  secu- 
rity of  the  United  States  defined  by  him  or  to  take  some  kind  of 
emergency  actions  to  react  to  extraordinary  danger.  So  there  was  a 
distinction  made  between  the  supplying  of  the  information  and 
what  effect  that  might  have  on  actions. 

So  what  was  contemplated  was  that  the  right  of  prior  notice  is 
total.  The  kinds  of  conditions  placed  on  prior  notice  were  designed 
to  deal  with  security  concerns  to  protect  the  information. 

David  refers  to  a  number  of  instances  in  which  committees  were 
not  informed,  and  he  cites  the  Iranian  hostage  crisis.  But,  as  I 
recall,  they  did  not  use  the  authority  under  the  Intelligence  Act, 
but  rather  under  the  War  Powers  Resolution  for  the  authority  to 
take  that  action.  And  I  would  like  to  submit  just  as  a  policy 
matter— and  this  is  a  judgment  call,  and  I  perhaps  shouldn't  make 
it  in  a  process  hearing— but  I  think  if  the  President  had  consulted 
some  of  his  senior  colleagues  in  both  Houses,  there  might  have 
been  a  more  sensible  action  taken.  That  certainly  was  the  over- 
whelming judgment  in  the  aftermath  of  the  consideration  of  that 
particular  activity. 

Secondly,  I  would  like  to  make  a  distinction  between  decision- 
making and  policymaking.  Without  question,  it  seems  to  me  that 
our  constitutional  government  is  a  government  of  shared  powers, 
shared  responsibilities.  Clearly  you  have  to  have  someone  to  carry 
things  out.  That  is  the  Executive. 

The  debates  in  the  Constitutional  Convention  were  very  tortured 
and  they  explored  the  whole  landscape  in  much  the  same  way  that 
we  are  now,  about  how  much  power  the  Executive  should  have  and 
to  what  extent  he  should  have  the  right  of  initiative.  There  was 
great  concern  that  the  President  not  have  too  much  power,  but 
have  enough  to  get  the  job  done,  but  also  reflect  the  will  of  the 
whole.  We  have  seen  some  recent  instances  when  the  will  of  indi- 
vidual Presidents  doesn't  reflect  the  will  of  the  whole  and  the  con- 
sequences of  that  division. 

Our  basic  instrument  for  conveying  the  will  of  the  whole  to  the 
President  is  through  Congress  and  the  press  and  the  population  as 
a  whole.  It  strikes  me  that  consulting  with  the  Congress,  and  in  the 
narrow  case  of  intelligence  activities,  working  on  policy  agreement 
prior  to  any  action,  is  not  only  sensible,  but  is  what  is  the  proper, 
constitutional  way  of  doing  things.  I  would  grant 

Mr.  Fowler.  But  they  don't  do  it;  the  administrations  don't  do  it. 
Because  if  it  is  not  in  the  statute,  they  are  not  going  to  do  it.  They 
have  not  consulted  in  advance,  and  there  is  no  evidence  that  they 
will,  since  they  don't  have  to  do  it.  It  would  be  nice,  I  agree;  it 
would  be  wise.  But  they  are  not  going  to  do  it  unless  we  require  it. 

Mr.  Miller.  I  would  like  to  address  that  point,  Congressman 
Fowler. 

It  seems  to  me  that  the  existing  authority  gives  you  the  means. 
If  you  know  what  it  is  they  are  going  to  do  or  are  thinking  about 
doing— and  there  are  a  number  of  ways  that  you  have  in  your  arse- 
nal to  know,  buttressed  by  statute— then  you  can  convey  your 
views,  and  shape  policy  through  other  means,  such  as  saying,  "Do 
you  think  that  is  smart?"  And  perhaps  you  can  convince  the  Presi- 
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dent  by  persuasion.  If  that  doesn't  work,  you  use  your  real  heavy 
tools,  which  is  power  of  the  purse. 

But  the  key  to  policymaking,  in  any  case,  is  knowing  beforehand. 
And  that  is  the  heart  of  the  matter.  Tactical  approaches  that  might 
work  on  a  particular  President,  a  particular  administration,  will 
not  work  on  another.  Given  the  changing  political  configurations  of 
administration  and  one  House  and  the  other,  and  the  gravity  of 
events  in  the  world,  make  it  very  hard  to  draft  statutes  that  will  be 
able  to  cover  all  circumstances. 

Mr.  Fowler.  Let  me  ask  you  one  other  thing,  and  then  it  is  time 
to  go  to  my  colleagues. 

Given  the  conclusions  of  the  Church  committee,  which,  as  you 
will  remember,  stopped  just  that  short;  they  even  wrote  their  last 
three  pages  about  how  they  were  going  to  bar  all  military  covert 
operations,  or  attempt  to.  Why?  Because  they  said  they  were  im- 
possible to  keep  secret,  basically. 

Given  the  history  of  the  responsible  exploration  of  that  subject 
both  within  and  without  the  Government,  the  fact  that  they  are 
almost  impossible  to  conceal  once  begun,  does  it  bother  any  of  you 
that  Congress,  by  allowing  these  things  to  go  forward,  is  in  effect 
abdicating  its  unquestioned  constitutional  authority  or  responsibili- 
ty to  declare  war?  We  know  they  are  going  to  be  disclosed;  they  are 
military  in  nature  and  you  are  going  to  have  a  war  down  there. 

Isn't  there  some  sort  of  constitutional  argument  that  we  are  ab- 
dicating our  responsibility  to  let  these  things  go  forward  in  secret 
when  we  know  some  sort  of  military  conflict  involving  the  United 
States  or  backed  by  it  is  going  to  result? 

Mr.  Miller.  Yes,  Congressman.  I  think  that  is  the  case.  The  War 
Powers  Act  and  the  attempt  to  oversee  intelligence  activities 
through  stronger  legislative  means,  such  as  the  work  of  this  com- 
mittee, are  reflections  of  that.  I  don't  think  you  have  completely 
solved  the  problem  of  making  policy  for  the  variety  of  small  hostil- 
ities short  of  war  that  we  have  managed  to  get  involved  in  for  one 
reason  or  another. 

You  can  go  one  of  two  ways.  You  can  say  that  the  President 
can't  get  anywhere  near  hostilities  unless  there  is  a  formal  declara- 
tion of  war.  That  doesn't  seem  to  be  very  practical.  The  other  ap- 
proach is  to  treat  hostilities  less  than  war  as  being  of  the  same  con- 
stitutional gravity. 

I  would  say  the  answer  to  the  question  is  to  decide  for  yourselves 
whether  even  the  smallest  kind  of  hostility  is  a  form  of  war.  If  it  is, 
then  logically  it  has  to  have  the  same  degree  of  coverage. 

Mr.  Fowler.  That  is  not  a  question,  because  they  always  start 
small.  Ain't  no  such  thing  as  a  small  hostility,  or  rarely,  any  more. 
They  come  in  and  start.  They  want  10  men  and  $10.  All  of  a 
sudden,  3  months  later,  guess  what?  It  is  going  to  cost  1,000  men 
and  a  few  million  dollars. 

It  is  very  hard  to  keep  secret,  and  we  can  all  design  a  hypothesis 
where  we  go  in  and  rescue  somebody  from  an  airport  with  a  small 
crack  band  and  dash  in  with  a  helicopter  and  help  somebody.  And 
there  always  will  be  definitional  problems,  we  grant.  But  every- 
body knows  what  we  are  talking  about,  where  we  spend  a  lot  of 
time  devising  a  plan  to  accomplish  a  goal  that  may  start  small.  But 
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all  of  us  know  that  if  it  is  to  be  successful,  the  paramilitary  mili- 
tary dimension  is  going  to  grow. 

You  can  come  back  at  any  of  these  things,  but  let's 

Mr.  Stump.  I  would  like  to  hear  Dr.  Cline  respond  to  that. 

Mr.  Fowler.  I  am  cutting  off  for  my  colleague's  benefit. 

Mr.  Cline.  I  will  make  a  short  comment,  because  I  think  I  come 
at  these  things  a  little  differently  from  most  of  you,  because  I  have 
helped  plan  a  few  covert  actions.  Some  were  successful.  The  ones 
that  were  successful,  nobody  ever  heard  about. 

I  wanted  to  say  that  it  is  a  very  anguishing  responsibility  for  in- 
telligence officers  to  undertake  to  keep  these  operations  organized 
in  a  way  that  gives  them  a  chance  of  success.  And  there  is  nothing 
worse  than  to  see  what  happened,  for  instance,  to  the  secret  Laos 
army,  which  was  an  extraordinary  success  when  it  was  a  small 
group  managed  by  a  handful  of  CIA  officers  out  in  the  mountains 
of  Laos — and  it  did,  in  fact,  defend  Laos  from  being  overtaken  for  a 
long  time.  And  I  think  it  is  very  defensible. 

It  is  when  it  became  an  instrument  of  undeclared  open  warfare 
in  Vietnam  that  that  force  got  expanded  under  congressional  pres- 
sure to  a  huge  unsecret  force,  and  eventually  got  not  only  chewed 
up  badly  but  abandoned  by  the  United  States. 

Mr.  Fowler.  Let  me  respond  with  somebody  almost  of  your  stat- 
ure, Dr.  Cline,  some  fellow  named  Kissinger,  then  Secretary  of 
State,  before  the  Church  committee,  who  said:  "I  do  not  believe  in 
retrospect  that  it  was  good  national  policy  to  have  the  CIA  conduct 
the  war  in  Laos.  I  think  we  should  have  found  some  other  way  of 
doing  it.  And  to  use  the  CIA  simply  because  it  is  less  accountable 
for  very  visible  major  operations  is  poor  national  policy." 

Mr.  Cline.  I  seldom  agree  with  Henry,  but  in  this  case  he  is  talk- 
ing about  the  expanded  Laos  war  which  was  used  as  an  adjunct  to 
the  war  in  Vietnam.  He  is  talking  about  the  CIA  war  using  the 
Laos  troops  against  the  Ho  Chi  Minh  corridor. 

I  am  talking  about  the  1962  and  1963  period  when  they  did 
indeed  stop  the  externally  supported  indigenous  revolutionary  ac- 
tivity in  Vietnam  that  was  successful. 

Mr.  Fowler.  Bob. 

Mr.  Stump.  I  would  like  to  thank  each  of  you  gentlemen  for  your 
excellent  statements. 

I  respectfully  disagree  with  my  colleague,  Mr.  Fowler,  if  you  un- 
derstood him,  when  he  said  our  colleagues  believe  that  we  have 
given  prior  approval  to  those  activities.  There  are  many  out  there 
that  do  not  believe  that.  But  there  are  many  who  do  not  want  this 
committee  to  have  that  authority. 

Mr.  Fowler.  Mr.  Stokes. 

Mr.  Stokes.  Thank  you,  Mr.  Chairman. 

Let  me  see  if  I  can  pick  up  on  the  last  subject  matter  going  on 
between  Mr.  Fowler  and  the  panel. 

Mr.  Miller,  I  would  be  particularly  interested  in  your  comments 
in  this  area.  I  happen  to  be  quite  concerned  about  constitutional 
law;  in  fact,  I  revere  the  Constitution.  I  try  to  be  a  student  of  it,  to 
some  degree. 

You  made  a  very  interesting  comment  on  page  2  of  your  state- 
ment. First,  you  talked  of  some  of  the  demands  of  world  leadership 
imposed  upon  the  United  States,  particularly  in  the  post-World 
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War  II  era.  And  you  acknowledge  that  on  the  question  of  military 
strength  it  involves  resources  and  puts  great  strains  upon  our  con- 
stitutional framework. 

You  then  make  reference  to  the  fact  that  the  Constitution  clear- 
ly, under  article  1,  section  8,  gives  Executive  power  to  the  Congress 
to  declare  war.  And  you  make  reference  to  the  fact  that  yet  we 
have  only  declared  war  five  times  in  our  history.  Dr.  Cline  also 
made  reference  to  the  fact  that  for  35  years  we  have  had  the  same 
situation. 

Then  you  make  reference  to  the  fact  that  we  have  been  engaged 
in  hostilities  in  a  great  many  more  instances  than  the  five  declared 
instances.  And  then  very  accurately  you  state  the  problem  of  deal- 
ing with  small  wars,  and  small-scale  military  operations  remains  a 
thorny  issue,  the  War  Powers  resolution  notwithstanding. 

And  I  guess  considering  that,  considering  the  fact  that  we  obvi- 
ously are  not  adhering  to  the  constitutional  provisions  with  refer- 
ence to  wars— whether,  Mr.  Fowler  says,  they  be  little  wars  or  big 
wars  or  what — and  when  we  think  of  the  fact  that  we  have  pro- 
vided in  the  case  of  overt  military  action  to  make  that  subject  to 
congressional  approval  under  the  War  Powers  Act,  I  would  like  you 
to  explain  to  me  why,  then,  given  this  type  of  background,  with  ref- 
erence to  the  Constitution  and  the  War  Powers  Act— why  should 
we  not  have  some  type  of  constitutional  or  congressional  approval 
with  reference  to  paramilitary  covert  action?  What  justification 
can  there  be? 

Mr.  Miller.  Congressman  Stokes,  I  think  you  can.  It  is  my  view 
that  there  is  nothing  constitutionally  wrong  with  asserting  that 
right  and  that  burden.  The  oversight  committee,  in  one  respect,  is 
an  expression  of  that.  It  is  not  simply  confined  to  this  committee. 
The  other  standing  committees  have  gone  into  this  area  far  more 
visibly  and  actively  in  the  postwar  period,  and  particularly  in  the 
last  10  years,  than  at  any  period  in  our  history. 

I  would  see  nothing  constitutionally  inconsistent  with  doing  that. 
But  the  problem  is  that  Congress,  until  the  last  10  years  or  so,  did 
not.  And  you  have  the  task  of  creating  a  framework  that  is  consti- 
tutionally appropriate. 

The  situation  in  Lebanon  that  you  are  debating  now  centers 
about  an  existing  framework,  the  war  powers  resolution,  which 
says  60  days— and  there  are  various  different  time  formulas  being 
proposed,  such  as  Reagan's  180  days,  in  some  cases  shorter  peri- 
ods—and you  are  already  testing  the  validity  of  the  war  powers 
resolution  and  appears  to  be  loosening  it  up. 

I  think  you  can  insist  on  the  right  of  prior  notice,  being  fully  in- 
formed. I  think  you  can  insist  on  sharing  the  policy  process.  But  it 
strikes  me  that  constitutionally  you  run  into  conflicting  constitu- 
tional authorities  when  you  get  into  the  execution  of  policy. 

I  would  grant  you  that  most  of  what  goes  on  in  covert  action  you 
could  require  prior  approval,  because  it  is  routine;  there  is  plenty 
of  leadtime;  it  is  ordinary.  There  are  a  few  cases— and  I  think  you 
could  lay  out  hypotheticals,  and  perhaps  some  actual  examples— 
where  emergency  action,  sudden  action  that  is  vital  to  the  United 
States  might  be  required;  and  there  would  have  to  be  areas  of  flexi- 
bility. 
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But  in  general,  Congressman  Stokes,  I  think  Congress  could  ap- 
propriately design  a  system  to  do  precisely  that  if  it  wanted  to  do 
so.  It  is  not  now  clear  in  the  nature  of  statutes  or  in  the  present 
expressed  will  of  the  House  or  the  Senate  that  they  want  to  do 
that, 

Mr.  McCurdy.  Would  you  yield  for  just  a  moment? 

Mr.  Stokes.  Sure. 

Mr.  McCurdy.  I  need  to  go  downstairs  to  the  House  floor  to 
make  a  speech.  I  want  to  commend  each  of  you.  I  think  your  state- 
ments were  superb.  They,  I  think,  state  it  better  than  anything  I 
have  seen  of  all  the  witnesses  that  we  have  had. 

And  I  commend  the  chairman  and  the  author  of  the  legislation 
for  having  the  insight  to  invite  you  to  testify,  because  I  think  your 
testimony  has  been  very  telling.  Thank  you. 

Mr.  Stokes.  You  would  agree,  would  you  not,  that  Congress 
would  have  the  authority,  if  it  so  chose,  to  cut  off  all  paramilitary 
covert  action? 

Mr.  Miller.  Yes. 

Mr.  Stokes.  And  I  think  you  perhaps  agree  with  me  also  that 
certainly,  under  all  the  circumstances  of  the  real  world  in  which 
we  live,  that  would  not  be  the  best  action  for  Congress  to  take? 

Mr.  Miller.  Yes.  I  would  agree  with  that. 

Mr.  Stokes.  But  in  the  sense  of  compromise,  I  suppose,  it  would 
just  seem  to  me  that  the  approach  Mr.  Fowler  is  taking,  that  of 
trying  to  see  how  do  we  resolve  the  situation  where  our  only  re- 
course is  to  be  able  to  cut  off  these  actions  when  we  find  them  to 
be  distressful,  we  find  them  to  be  embarrassing  or  humiliating  the 
United  States  or  not  in  the  best  interests  of  the  United  States — and 
that  is  where  we  are  left  right  now;  that  is  the  only  recourse  we 
have — and  it  just  seems  to  me  that  if  we  were  to  set  up  a  situation 
through  this  legislation  where  we  establish  some  high  criteria  prior 
to  initiation  of  such  action,  that  this  is  not  really  a  bad  compro- 
mise. 

Mr.  Miller.  Sure.  The  establishment  of  standards,  the  list  that 
Congressman  Fowler  has,  as  I  said  in  my  testimony,  strikes  me  as 
a  very  sensible  list.  And  I  believe  that  any  administration  would 
have  a  list  that  looked  like  Congressman  Ford's  in  its  consider- 
ations. But  people  have  different  points  of  view  about  what  is  im- 
portant and  what  is  vital  and  what  the  nature  of  the  threat  is. 

As  you  well  know,  there  is  such  a  broad  spectrum  of  views.  And 
it  strikes  me  that  any  standards  that  you  set  that  have  those  words 
of  quality — put  it  that  way;  and  that  is  what  I  think  is  at  issue 
here — are  going  to  have,  despite  your  best  efforts  to  be  precise,  a 
lot  of  give  to  them  that  will  reflect  in  fact  the  spectrum  of  views. 
One  man's  invasion  is  another  man's 

Mr.  Cline.  Liberation. 

Mr.  Miller.  Right. 

I  can't  think  of  a  tougher  more  crucial  problem  or  a  more  inter- 
esting and  intellectually  exciting  one  from  a  constitutional  point  of 
view.  But,  narrowly  speaking,  I  think  you  already  have  the  author- 
ity to  do  it,  and  I  think  you  would  be  challenged  like  hell  from  the 
executive.  The  power  is  there.  Provided  by  the  Constitution.  It  is  a 
matter  of  expressing  your  will  through  votes  and  money. 
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Mr.  Stokes.  I  just  want  to  make  a  final  comment,  and  that  is 
that  the  three  of  you  have  given  some  excellent  testimony  here  this 
morning.  I  think  it  is  helping  sharpen  our  thinking  on  the  ques- 
tion. I  do  join  in  the  others  in  commending  you  for  your  testimony. 

Mr.  Fowler.  Let's  go  off  the  record. 

[Discussion  off  the  record.] 

Mr.  Fowler.  Back  on  the  record. 

Mr.  Cline.  I  would  like  to  comment  on  the  discussion  off  the 
record. 

Mr.  Fowler.  Mr.  Mazzoli. 

Mr.  Mazzoli.  I  thank  the  chairman  for  yielding. 

Let  me  say  what  has  been  said  earlier.  I  think  the  statements 
have  been  superb.  I  think  you  have  reflected  on  them  as  practition- 
ers, academicians,  people  in  and  outside  of  Government,  and  I 
think  it  has  given  a  perspective  and  a  dimension  that  perhaps 
statements  that  are  less  deep  would  not  have. 

I  attended  yesterday's  hearings— not  the  first  day— and  I  am 
struck  by  the  fact  that  many  people,  and  I  think  right  at  the  table, 
probably  disagree  with  a  lot  of  what  President  Reagan  is  doing 
under  the  rubric  of  covert  action  and  so  forth. 

At  the  same  time,  looking  at  the  Constitution,  looking  at  the  con- 
gressional statutes,  looking  at  the  way  things  have  to  be  done  in 
the  world  that  we  live  in,  I  recognize  and  conclude  that  what  is  on 
the  books  now  is  sufficient,  if  there  is  the  will  to  use  them  to  stop 
or  start  things.  And  I  think  given  the  fact  that  we  never  want  to 
put  words  on  the  docket  that  we  are  not  really  quite  sure  we  fully 
understand  or  some  of  the  questions  that  were  raised— Dr.  Aaron 
mentioned  that— questions  about  section  501,  to  what  extent  there 
were  changes,  those  objections  were  also  brought  up  yesterday;  a 
concern  about  what  the  word  "really"  means.  It  is  the  old  story,  I 
can't  describe  pornography,  but  I  can  tell  you  when  I  see  it. 

I  think  you  have  added  immensely  to  the  storehouse  of  knowl- 
edge on  this  issue.  But  let  me  also  salute  the  acting  chairman 
today,  the  author  of  the  legislation,  on  having  touched  this  off.  It  is 
to  his  credit,  because  I  am  sure  he  hasn't  earned  A-pluses  in  every 
section  of  the  country  for  bringing  this  up.  I  think  it  is  important 
and  useful,  and  that  he  himself  through  his  pursuit  of  truth  here 
has  served  the  country  very  well.  We  need  to  look  at  it. 

I  have  a  question  of  Dr.  Cline.  You  wanted  to  respond,  and  then  I 
have  a  brief  question.  May  I  do  that?  Because  as  a  practitioner,  one 
of  the  things  that  bothers  me  here— and  Bill  Miller,  when  he  was 
with  us  on  the  Hill,  we  talked  many  times— one  of  the  purposes, 
perhaps  not  stated,  of  these  committees  was  to  give  the  CIA  an  op- 
portunity to  work  with  the  Hill  and  to  hopefully  shed  this  rogue 
elephant  image  which  had  developed  in  the  past,  give  us  a  chance 
to  be  your  intermediaries  on  the  floor,  give  us  a  chance  to  perhaps 
recast  this  CIA  image  which  has  been  graven  in  the  public  as  not 

good. 

What  I  see  happening  is  a  kind  of  recidivism.  We  have  sort  of 
slid  backward  a  little  bit.  Now  people  go  back  into  the  situation  of 
the  CIA  being  the  heavies  in  the  drama. 

Mr.  Cline.  The  black  hats;  for  20  years. 

Mr.  Mazzoli.  That  is  right. 
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It  hurts  me,  because  the  men  and  women  who  work  for  the 
agency  are  as  good  and  fine  and  committed  people  as  you  will  find 
in  the  world,  much  less  in  this  country. 

So  I  ask  you,  as  a  practitioner,  Doctor,  how  do  we  encourage  ad- 
ministrations to  recognize  that  there  is  a  danger  in  too  quickly  re- 
sorting to  these  too  easy  answers,  do  it  under  the  table  or  use 
covert  means  where  others  are  available,  because  in  the  end  prod- 
uct they  diminish  your  ability  to  do  your  main  job,  which  is  to 
gather  intelligence  and  to  disseminate  that  to  the  policymakers  of 
the  Government? 

Mr.  Cline.  I  am  very  sympathetic  with  the  underlying  tone  of  all 
this  questioning.  I  think  it  is  sound.  And  I  agree  that  Congressman 
Fowler,  Congressman  Stokes,  and  all  of  you  have  a  valid  reason  to 
bring  up  these  issues. 

But  my  answers  are  based  on  what  is  essentially  the  answer  to 
your  question.  The  intelligence  community,  especially  the  CIA,  is 
by  definition  and  by  the  laws  setting  up  the  intelligence  agencies, 
in  an  unenviable  position.  Intelligence  operatives  are  instruments 
of  American  foreign  policy  and  defense  policies.  They  are  not  devis- 
ers of  it. 

So  what  I  would  recommend  to  this  committee — and  I  think  it 
would  be  helpful  if  Congressman  Fowler  could  make  this  clear  edu- 
cationally somehow — there  is  a  great  difference  between  what  the 
CIA  does  as  the  instrument  of  the  U.S.  Government  for  conducting 
secret  activities  of  any  kind  and  deciding  what  secret  activities  in 
the  paramilitary,  near  military  field  should  be  conducted.  It  is  the 
policy  that  you  worry  about. 

I  thought  this  committee  was  set  up  like  the  Senate  committee  to 
review  the  intelligence  activities,  which  in  my  view  do  not  include 
a  final  judgment  on  whether  it  is  wise  to  overthrow  the  Nicara- 
guan  Government  or  to  undermine  it.  Those  are  the  foreign  policy 
decisions.  I  assure  you,  CIA  doesn't  make  those  decisions. 

Mr.  Fowler.  At  their  request,  we  took  the  Foreign  Affairs  Com- 
mittee out  of  the  loop,  out  of  the  information  process.  So  now  we 
are  the  only  ones  left 

Mr.  Cline.  You  are  carrying  part  of  the  bucket  the  way  some  of 
us  carried  it  for  20  years.  Frankly,  I  think  the  philosophy  of  most 
of  the  old  intelligence  people — certainly  mine— was  that  was  what 
we  were  paid  for.  We  do  our  best  to  describe  when  a  secret  oper- 
ation of  a  covert  nature,  paramilitary  nature,  can  be  contributory 
toward  U.S.  legitimate  policy  objectives.  It  is  the  duty  of  the  intelli- 
gence people  to  carry  that  out  as  secretly  as  they  can,  as  long  as 
they  can  keep  it  secret.  They  know  it  is  going  to  blow  eventually, 
and  when  it  blows  it  is  a  full-fledged  policy  issue  then. 

I  think  the  procedures  of  this  committee,  as  reflected  in  the 
present  legislation,  are  about  right.  They  make  it  hard  for  Con- 
gress to  interfere  with  those  executive  decisions  on  foreign  policy 
and  paramilitary  activities.  I  don't  think  you  can  second-guess  or 
Monday  morning  quarterback  the  President  in  that  role.  But  when 
you  do  it,  you  shouldn't  be  second-guessing. 

He  should  have  his  chance  to  prove  that  the  policy  objectives  can 
be  carried  out.  If  you  disapprove  the  policy  objectives  and  under- 
mine the  instrument  for  carrying  them  out— I  feel  your  changes  in 
the  law  are  sort  of  nitpicking  the  procedures  for  reviewing  intelli- 
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gence  matters,  and  if  they  were  pure  intelligence  matters  it  would 
be  fine.  But  what  you  are  really  quarreling  with  is  the  judgment  of 
the  President  on  the  policy  itself.  I  believe  your  only  recourse  is 
the  constitutional  remedies. 

When  you  feel  the  problem  is  so  severe,  you  take  it  to  the  whole 
Congress  and  deal  with  it  as  essentially  a  legislative  appropriations 
matter.  That  is  my  opinion. 

Mr.  Mazzoli.  Mr.  Miller? 

Mr.  Miller.  I  would  like  to  amplify  a  point  which  I  began  to 
make  before,  which  was  that  it  is  the  duty  of  the  intelligence  agen- 
cies, obviously,  to  carry  out  what  they  are  instructed  to  do  by  the 
law.  As  I  understand  the  role  of  the  Congress,  having  watched  it 
for  a  few  years,  it  is  their  duty  to  make  policy  with  the  President 
based  on  the  will  of  the  Nation  as  a  whole;  and  that  as  we  have 
seen  by  experience,  particularly  in  the  postwar  period  in  this  area 
of  intelligence  activity,  little  things  can  over  time  come  to  have 
enormous  consequences.  And  a  collection  of  little  things  can  have 
even  greater  consequences.  So  that  it  is  very  important  for  Con- 
gress to  express  its  judgments,  opinions,  based  on  its  Members'  ex- 
periences and  responsibilities  before  there  is  a  final  decision. 

I  think  David  is  quite  right  in  what  he  said  earlier:  only  the 
President  can  make  the  decision.  That  is  the  nature  of  the  constitu- 
tional beast.  But  it  strikes  me  that  the  views  of  the  Congress 
should  be  clearly  expressed  beforehand,  particularly  in  matters 
where  they  affect  in  a  significant  way  foreign  policy  or  defense. 

The  intelligence  committees  have  been  assigned  a  policymaking 
role,  partially  for  reasons  of  security;  and,  in  some  cases,  your  rules 
provide  that — if  an  issue  is  so  big  you  have  to  bring  it  back  to  the 
standing  committee  with  primary  jurisdiction,  Foreign  Affairs  or 
Armed  Services,  or  to  the  full  House — and  those  are  matters  of  dis- 
cretion for  the  committee. 

But  it  strikes  me  that  the  policymaking  function  of  the  commit- 
tee goes  far  beyond  nuts  and  bolts,  and  it  is  a  proper  one  given  the 
enormous  consequences  that  are  involved.  It  is  lives;  it  is  a  great 
deal  of  money;  it  is  the  reputation  and  security  of  the  country  as  a 
whole.  And  if  you  really  believe  in  a  constitutional  government  of 
shared  powers  and  responsibilities,  then  Congress  has  to  play  its 
role  and  make  its  views  known  in  a  way  that  can  be  effective  for 
policymaking. 

Mr.  Cline.  Through  those  procedures  you  were  describing;  not 
some  extraordinary  ones. 

Mr.  Fowler.  What  has  happened — this  will  not  be  a  revelation 
to  any  of  you,  but  it  has  been  a  judgment  of  some  of  us  on  the 
House  Intelligence  Committee  and  some  of  us  on  the  Senate  Intelli- 
gence Committee  that  some  of  the  paramilitary  covert  operations 
that  have  been  requested  under  both  administrations  have  been 
undertaken  as  a  substitute  for  developing  a  foreign  policy  with  all 
the  hassle  of  debate  within  the  bureaucracy  and  the  hassle  of  the 
debate  within  the  Congress  and  the  hassle  of  debate  by  extention 
within  the  country. 

It  is  the  easy  way.  You  can  do  it.  We  can't  stop  you  without  get- 
ting messy — to  use  the  right  phrase — and  there  is  the  danger — 
these  things  are  being  used  more  and  more  routinely,  when  all  of 
you  would  agree  whatever  word  we  put  on  it  they  ought  to  be  used 
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in   extraordinary   circumstances   only,    exceptional   circumstances 
and  as  a  last  resort. 

There  again,  I  think  that  is  a  compelling  argument  for  the  re- 
quirement that  together  we  make  this  decision,  whether  or  not  this 
is  the  only  way  to  achieve  shared  foreign  policy  goals  of  the  United 
States  of  America  in  any  kind  of  situation,  rather  than  all  of  a 
sudden  somebody — it  may  be  an  individual  within  the  bureaucracy 
or  it  may  actually  be  the  President  of  the  United  States,  just  says 
this  is  the  quick  way  and  a  way  to  by-pass  the  necessity  of  a  policy- 
making mechanism. 

Mr.  Mazzoli.  I  just  want  to  thank  all  of  you.  You  have  been  very 
helpful  to  us.  I  think  that  each  Member  would,  when  he  or  she 
reads  this  record  that  you  have  helped  us  make,  I  think  will  recog- 
nize that  it  is  not  an  easy  issue  but  it  is  one  that  has  been  better 
described  now  because  the  question  was  brought  up  by  the  gentle- 
man from  Georgia. 

Mr.  Aaron.  Could  I  comment  on  one  aspect  of  this  that  hasn't 
been  touched  on  specifically,  and  that  is  section  8  of  H.R.  3872, 
which  defines,  as  I  understand  it,  the  circumstances  under  which 
the  President  may  engage  in  clandestine  paramilitary  military  ac- 
tivities that  have  not  been  previously  authorized — and  I  assume 
that  means  using  the  contingency  reserve  for  that  purpose.  And  it 
uses  cases  of  a  country  or  territory  invaded,  attacked  or  occupied 
by  the  armed  forces  of  another  country. 

I  would  just  like  to  say  I  think  that  that  definition  of  when  the 
President  may  have  to  resort  to  the  use  of  the  contingency  fund  for 
the  support  of  a  clandestine  paramilitary  military  activity  is  really 
far  too  narrow  to  cover,  I  think  historically,  the  different  kinds  of 
problems  that  one  has  met.  It  might,  for  example,  permit  the  Presi- 
dent to  respond  to  a  situation  like  Afghanistan,  but  it  would  not 
necessarily  cover,  I  think,  other  worthy  circumstances  where 
prompt  action  would  be  required,  and  going  through  an  authoriza- 
tion process  would  be  cumbersome  indeed. 

Mr.  Fowler.  Well,  that  is  helpful  criticism.  And  what  we  are 
trying  to  do  there  is  to  at  least  develop  a  recognition  that  there  are 
many  overt  sources  of  aid  available  that  are  often  overlooked  in 
these  kinds  of  circumstances  by  our  Chief  Executive. 

Mr.  Aaron.  I  understand  that,  but  I  think  that  there  is  one  thing 
that  should  be  recognized,  too,  about  covert  activities  of  this  char- 
acter, and  that  is  that  while  they  can  lead  to  deep  involvement  and 
irreversible  processes  and  all  the  rest  which  have  been  commented 
on  today,  I  think  it  also  should  be  recognized  that  in  many  cases 
they  are  also  easier  to  get  out  of,  and  once  one  has  made  a  decision 
to  get  a  certain  amount  of  help  or  achieves  one's  objectives  or  de- 
termines that  one's  objectives  are  not  achievable,  if  the  project  has 
remained  reasonably  covert,  you  can  make  a  decision  to  do  so  with- 
out a  loss  of  prestige. 

One  of  the  greatest  arguments  in  Lebanon  today  is  we  can't  pull 
out  because  it  will  look  terrible.  How  we  got  there  is  baffling  to  a 
lot  of  people.  But  we  know  it  would  be  a  damaging  situation  for  us 
to  suddenly  get  up  and  leave.  Well,  in  a  circumstance — clearly, 
Lebanon  would  not  be  an  appropriate  case — but  in  other  circum- 
stances where  you  needed  to  respond,  you  needed  to  give  some  mili- 
tary support  of  a  clandestine  character  and  you  determined  that 
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your  objectives  had  been  achieved  or  that  they  are  unachievable, 
which  is  unfortunately  sometimes  the  case,  you  can  cut  your  losses 
without  involving  the  prestige  of  the  United  States  or  global  posi- 
tion, and  that  is  not  something  to  be  passed  over  lightly. 

Mr.  Fowler.  I  don't  quarrel  with  that.  It  is  just  usually  we  have 
found  that  the  reason  the  prestige  of  the  United  States  gets  in- 
volved so  quickly  is  that  these  things  are  immediately  found  out 
about.  Again,  back  to  the  Church  committee,  the  people  who  first 
looked  at  it,  have  found  these  things  almost  impossible  to  maintain 
the  plausibility  of  denial;  now  it  is  usually  gone  within  minutes. 

Mr.  Cline.  But,  Mr.  Fowler,  it  is  not  just  that  we  are  using 
covert  action  to  prevent  the  invasion  of  armed  forces;  we  are  usual- 
ly using  it  to  try  to  undercut  or  counter  or  frustrate  a  covert  action 
on  the  other  side,  which  is  not  avowed. 

We  all  know  that  many  of  the  guerrillas  in  El  Salvador  are  being 
assisted  by  Nicaraguans.  We  haven't  declared  war  on  Nicaragua, 
and  Nicaragua  hasn't  declared  war  on  El  Salvador.  They  are  con- 
ducting a  covert  action.  If  there  are  no  operations  of  the  kind  that 
we  see  in  Central  America  by  the  Cubans  or  Nicaraguans  or  the 
Soviet  Union  or  the  PLO  or  the  rest  of  them  that  are  in  Nicaragua, 
very  transparent  for  people  to  see,  we  won't  have  a  problem  with 
covert  action.  If  they  said,  "We  are  here  to  win  the  war,"  we  would 
be  faced  with  the  question  that  you  ask:  Do  we  declare  war  or  not? 

That  is  the  policy  issue.  I  think  you  have  to  face  that.  If  you  face 
that,  I  am  saying  don't  cripple  one  of  the  ways  that  does  serve  to 
counter  this  kind  of  operation  successfully — covert  U.S.  action.  And 
it  does  have  the  advantages,  as  Mr.  Aaron  said,  that  you  can 
commit  yourself  to  a  covert  action  and  curtail  it. 

Mr.  Fowler.  I  understand. 

Let  me  just  put  into  the  record  at  this  point— read  this  quickly, 
and  any  comment  that  you  would  like  to  make  is  fine.  This  is  from 
the  December  20,  1982  interview  with  Adm.  Bobby  Inman  in  the 
U.S.  News  &  World  Report. 

Question:  What  do  you  think  of  assassination,  overthrowing  foreign  leaders,  or 
milder  forms  of  covert  action? 

Answer:  The  CIA  performs  three  functions:  foreign  intelligence — espionage  in 
other  nations;  counterintelligence — blocking  some  other  nation's  espionage  effort; 
and  covert  action.  I  have  no  difficulty  with  the  first  two  functions.  But  the  potential 
value  of  covert  action  is  greatly  overemphasized,  and  problems  tend  to  be  neglected. 
I  am  no  enthusiast. 

Question:  What  are  your  objections  to  the  use  of  such  tactics? 

Answer:  I'm  not  convinced  that  changing  an  unfriendly  government  necessarily 
puts  you  in  a  better  position.  An  unfriendly  government  that  you  know  may  be 
easier  to  deal  with  than  one  you've  helped  install  that  does  not  have  the  capacity  to 
govern.  We've  had  this  problem  before. 

Question:  When  is  such  covert  action,  in  your  view,  justified? 

Answer:  This  is  part  of  what  we  have  been  discussing— "Answer:  When  the  Sovi- 
ets use  armed  forces  outside  their  own  borders  or  when  they  use  proxy  troops  out- 
side their  own  borders,  covert  action  can  raise  the  cost  for  them  and  may  discourage 
them  from  expanding.  And  where  Russia  mounts  a  major  propaganda  campaign  to 
shape  the  attitudes  of  other  countries,  covert  action  to  counter  them  can  be  useful. 

At  that  point,  I've  run  the  gamut  of  where  I  believe  covert  action  can  be  truly 
useful  to  the  United  States. 

This  is  the  single  most  divisive  issue  in  trying  to  create  a  consensus  on  intelli- 
gence policy.  In  the  public  perception,  covert  action  is  our  major  function.  In  reality, 
it  is  a  minuscule  part  of  our  total  effort. 
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Mr.  Stump.  Mr.  Fowler,  do  you  think  that  the  Admiral  may  have 
had  in  mind  our  assistance  to  the  Sandinistas  in  the  first  place 
when  he  made  that  statement? 

Mr.  Fowler.  I  don't  have  any  idea,  Mr.  Stump.  That  is  an  inter- 
esting question,  but  I  don't  have  any  idea. 

Also,  just  to  make  this  bipartisan,  we  had  another  constitutional 
authority,  who  unfortunately  left  this  committee  by  retirement,  the 
Honorable  Robert  McClory,  on  this  committee  as  an  original 
member,  a  Republican,  a  student  of  the  Constitution  who  stated  in 
1977,  in  the  recommendations  of  the  final  report  of  the  House 
Select  Committee  on  Intelligence,  94th  Congress: 

I  recommend  that  appropriate  legislation  be  enacted  to  require  prior  approval  by 
the  House  Committee  on  Intelligence  for  all  military  and  paramilitary  covert  ac- 
tions proposed  by  the  U.S.  Government,  including  those  actions  in  which  arms  or 
funds  for  arms  would  be  provided  covertly. 

So  the  exact  same  thing— Mr.  Aaron? 

Mr.  Aaron.  I  guess  the  thing  that  I  find  a  little  baffling— and 
maybe  it  is — I  would  like  to  understand  better,  is  why  the  Congress 
takes  a  different  view  on  prior  approval  of  actual  military  oper- 
ations. There  is  no  prior  approval — the  President  can  go  in  and  do 
what  he  is  doing  today,  which  is  attacking  Druze  artillery  positions 
with  gunfire  without  any  prior  approval  by  the  Congress.  He 
doesn't  have  authority  to  do  that;  he  hasn't  got  approval  for  it. 

He  is  in  the  process  of  working  something  out  in  the  War  Powers 
Act,  but  he  can  commit  forces  even  in  areas  of  hostility  without 
prior  approval.  And  that  is  a  very  major  function,  that  in  a  lesser 
circumstance  he  should  somehow  have  prior  approval. 

I  guess  I  am  a  little  unclear  as  to  why  there  is  so  much  emphasis 
on  the  one  when  the  other  would  strike  me  as  if  anything  far  more 
directly  related  to  the  Congress  responsibility  to  declare  war  and  so 
forth.  - 

Mr.  Fowler.  I  guess  this  is  not  a  very  sophisticated  reply  to  your 
observation,  Mr.  Aaron,  but  I  think  the  heart  of  the  answer  is  that 
what  the  President  is  doing  under  his  constitutional  authority  in 
the  example  that  you  cite  is  not  secret.  It  is  immediately  a  matter 
for  national  debate  through  the  coequal  branch  of  the  Government. 
It  immediately  is  a  matter  of  national  debate  in  the  country,  and 
the  mechanism  is  publicly  set  in  the  Constitution  for  that  to  be 
changed  or  furthered  if  the  country,  through  its  Representatives  in 
the  Congress,  sees  fit. 

But  when  you  go  to  do  something  that  nobody  knows  about,  that 
is  done  secretly,  covertly,  and  initiated  by  one  branch  of  the  Gov- 
ernment, it  would  seem  that  the  Congress  under  our  system  of 
checks  and  balances  ought  to  have  a  way  of  participating  in  that 
decision. 

Mr.  Aaron.  But  you  do  have  the  ability,  because  you  do  know 
about  it  in  this  committee,  to  debate  it  here.  And  if  you  find  it  suf- 
ficiently grave  and  serious,  to  take  it  to  the  House,  close  the  doors 
of  the  House,  and  debate  it  there  and  take  whatever  action  is  re- 
quired on  the  basis  of  it. 

I  don't  see  that  the  circumstances  are  really  all  that  different.  It 
may  be  a  secret  in  general;  it  may  be  a  fig  leaf.  But  in  any  event, 
in  either  event,  you  have  the  capacity  to  debate  its  merits  and 
wisdom.  And  if  there  is  sufficient  questioning  of  that,  to  take  it  to  a 
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House  for  a  judgment  and  ultimately  to  the  Senate.  So  I  really 
don't  see  that  it  is  significantly  different. 

Mr.  Fowler.  The  difference  is — your  word  might  as  well  end  it — 
it  is  just  messy.  The  whole  terms  of  the  debate — the  debate  before 
the  secret  session  of  the  House  by  those  who  are  supporting  the 
action — is  that  the  word  of  the  United  States  has  now  been  com- 
mitted, there  are  people  on  the  line  that  we  have  made  promises 
to,  that  there  will  be  the  possibility  of  a  bloodbath,  all  sorts  of 
heated  rhetoric  if  we  dare  ducktail  and  run.  It  doesn't  make  any 
difference  that  our  allies,  as  they  are  in  Central  America,  are 
pleading  with  us,  almost,  to  leave.  It  just — it  is  after  the  fact. 

Stop  the  damage  to  the  prestige  of  the  United  States.  It  is  the 
considered  opinion  of  those  who  are  informed  that  what  we  are 
doing  is  counterproductive  to  what  we  are  trying  to  do  on  behalf  of 
the  United  States;  it  is  just  too  late.  It  may  not  be  too  late  to  stop 
it. 

Admiral  Turner  testified  here  in  public  yesterday  about  Nicara- 
gua. He  said  it  was  a  mistake  and  ought  never  to  have  happened, 
and  we  ought  to  lance  the  boil  right  now.  He  said  not  to  wait  any 
longer,  it  is  going  to  get  worse. 

But,  again,  we  are  just  trying  to  deal  with  a  process  to  keep  from 
having  to  get  to  that  point.  But  this  gets  into  the  vague  area  of  the 
political  judgment  of  those  of  us — Birch  Bayh  talked  about  this  yes- 
terday— out  in  the  country.  We  are  out  and  about.  We  sort  of  do 
have  to  pick  up,  even  those  of  us  who  aren't  very  sophisticated, 
what  is  going  to  fly  and  what  is  not  going  to  fly,  what  the  Ameri- 
can people  are  going  to  support  or  not  support,  when  the  national 
security  interest  of  the  United  States  is  involved,  and  where  they 
don't. 

They  may  be  wrong.  We  may  be  wrong.  But  also  a  President  can 
be  wrong.  And  that  is  what  we  are  wrestling  with. 

I  don't  know  the  answer  other  than  it  just  seems  to  me,  prag- 
matically, and  based  on  the  record  today  of  these  things,  that 
everybody  would  be  better  served  in  both  branches  of  the  Govern- 
ment, and  certainly  our  country  would  be  better  served  if  we  had 
some  agreement  before  we  went  forward  with  one  of  these  things, 
even  if  it  was  close,  we  could  say  that  it  was  a  tough  decision,  but  I 
am  the  President  of  the  United  States;  there  is  substantial  opposi- 
tion to  this,  even  with  those  people  whose  opinion  I  respect  and 
leaders  of  the  Congress  who  have  certain  responsibilities  under  the 
Constitution,  too.  But  I  am  the  President;  I  am  going  forward.  We 
got  to  do  it,  I  think. 

But  now  we  are  going  to  have  the  same — this  will  titillate  the 
press — we  are  going  to  have  the  same  problem  in  a  couple  other 
parts  of  the  world  in  the  next  few  weeks  if  we  don't  watch  out,  be- 
cause they  want  to  do  some  things  which,  I  don't  know  whether  it 
is  a  majority  or  not,  but  a  substantial  number  of  people  on  this 
committee  think  it  could  not  possibly  be  in  the  long-term  best  in- 
terest of  the  United  States,  and  if  they  do  them  will  have  the  oppo- 
site effect  of  what  we  all  want  to  accomplish  in  that  particular  part 
of  the  world. 

Mr.  Stump.  Mr.  Chairman,  I  hate  to  end  on  that  note. 

Mr.  Fowler.  I  haven't  ended  yet. 
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Mr.  Stump.  I  would  rather  choose  Dr.  Cline's  remarks  to  the 
effect  that  if  this  country  doesn't  speak  out  at  every  opportunity  to 
help  those  other  people  in  the  nations  of  this  world  in  their  quest 
for  freedom,  that  we  will  not  long  enjoy  those  same  freedoms  our- 
selves. 

Mr.  Fowler.  Well,  the  acting  Chair  shares  that  sentiment. 

Let  me  put  in  one  other  thing.  I  sort  of  made  sure  we  left  out  the 
question  of  legislative  veto  and  rewrote  the  discussion  draft  to  try 
to  anticipate.  But  let  me  read  this  quickly,  one  page  into  the 
record,  because  I  am  not  prepared  to  close  the  door  on  the  wisdom 
and  constitutionality  of  the  first  two  bills  based  on  the  question  of 
the  legislative  veto. 

Although  these  first  two  bills  do  contain  provisions  requiring 
committee  approval  to  spend  funds  for  certain  activities  or  permit- 
ting the  committees  to  disapprove  proposed  actions,  I  do  not  con- 
clude that  they  are  similar  to  the  legislative  veto  struck  down  in 
the  Chadha  decision.  I  suggest  that  there  is  both  a  practical  and  a 
constitutional  difference  between  one  or  two  Houses  of  Congress 
disallowing  executive  branch  actions  already  taken,  on  the  one 
hand,  and,  as  in  the  two  bills,  permitting  Congress  to  disapprove  a 
proposed  activity,  especially  as  in  H.R.  3114  where  it  concerns  the 
power  of  appropriation. 

What  is  under  consideration  is  a  limitation  on  the  expenditure  of 
funds  uniquely  within  the  purview  of  the  intelligence  committees. 
Furthermore,  in  most  matters  that  Congress  has  to  deal  with, 
whether  proposing  funds  or  imposing  taxes  or  changing  provisions 
in  departmental  authorization,  it  is  the  Congress  that  must  take 
initial  and  independent  action  before  the  policy  can  be  established. 

The  President  can  and,  of  course,  does  submit  his  policy  recom- 
mendations. But  the  legislation  that  emerges  from  Congress  may 
be  totally  different  from  what  was  sought  by  the  President.  Thus, 
the  Presidential  veto  exists  to  allow  the  Chief  Executive  to  have 
substantial  influence  over  the  final  outcome. 

In  the  field  of  covert  action,  there  is  no  possibility,  nor  should 
there  be,  of  Congress  initiating  such  an  action.  The  President  sets 
the  agenda,  and  we  in  the  legislative  branch  are  placed  in  the  sole 
role  of  reacting  to  the  executive  branch  decision. 

I  would  be  delighted  to  either  hear  from  you  now — though  it  is 
getting  late,  not  for  me  but  for  you— or  if  you  have  any  further 
thoughts  on  that,  to  submit  these  for  the  record,  because  I  don't 
think  that  question — not  only  as  you  can  tell,  I  don't  think  it  ap- 
plies, but  I  think  there  is  considerable  thought  that  could  be  given, 
should  be  given  in  the  area  as  to  exactly  where  we  are. 

Mr.  Miller.  A  small  comment.  I  think  what  you  suggest  is  a 
very  interesting  line  of  argument.  I  think  it  could  plausibly  chal- 
lenge the  present  view  on  legislative  veto.  I  think  that  is  a  very 
interesting  line  of  reasoning. 

Mr.  Fowler.  Any  further  thoughts  that  you  have  later  on,  either 
put  it  in  the  record  or  write  me  directly.  I  would  be  very  interested 
because  you  are  three  of  our  more  knowledgeable  witnesses. 

Mr.  Cline.  I  will  make  a  comment  now,  because  I  don't  think  I 
will  probably  submit  anything  else. 

Your  whole  series  of  remarks  I  found  very  interesting,  but  you 
raised  a  situation  that  I  believe  is  the  heart  of  what  we  are  all  wor- 
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rying  about.  You  said  that  if  the  President  was  required  to  get 
prior  approval  and  he  had  a  close  vote,  he  might  go  ahead  anyway, 
because,  after  all,  he  is  the  President  and  he  has  to  make  a  deci- 
sion. 

What  if  he  doesn't  get  the  vote?  Supposing  he  loses  by  one?  You 
are  saying  in  that  case  he  can't  go  ahead. 

I  agree  with  Abraham  Lincoln;  the  President,  in  using  his  au- 
thority, has  a  majority  of  one.  You  have  the  remedy  of  passing  a 
piece  of  legislation,  if  that  is  that  serious  a  case.  And  I  don't  think 
the  Intelligence  Committee  is  a  place  to  shackle  the  President  from 
using  what  are  essentially  military  powers. 

Mr.  Fowler.  I  understand  that.  And  on  the  close  craftsmanship, 
I  would  agree  with  it.  We  think  that  he  is  adequately  protected 
under  current  law;  and  under  my  proposal  for  emergency  situa- 
tions, sending  Marines  on  a  peacekeeping  operation. 

As  one  of  our  witnesses  said,  he  has  a  battery  of  lawyers  that  can 
always  fit  whatever  action  he  wants  to  do  to  an  emergency  situa- 
tion, almost  all  the  time.  It  may  be  that  we  are  just  on  different 
tracks  and  we  won't  disagree,  but  we  are  undertaking,  and  both  ad- 
ministrations have  in  the  last  7  years,  policy  initiatives  that  are 
not  of  an  emergency  character  and,  no  debate  about  that,  long  lead 
time,  long  planning,  and  they  say  they  are  going  to  do  them,  and 
then  have  substantial  immediate  reaction  that,  "Wait  a  minute. 
Should  we  be  doing  this?  What  are  the  goals?  Where  will  it  lead? 
What  are  your  contingency  plans  if  it  goes  awry,  if  discovered?" 

And  some  of  us  have  been  disappointed  in  the  responses  to  those. 
We  are  trying  to  put  it  together  better. 

Thank  you  all  again. 

[Whereupon,  at  11:45  a.m.,  the  committee  adjourned  subject  to 
the  call  of  the  Chair.] 
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APPENDIX  A 

Oversight  Act  of  1980 

The  Oversight  Act  of  1980,   part  of  the  FY  81  Intelligence  Authorization 
Bill,  added  a  new  Title  V  to  the  National  Security  Act  and  changed  the 
Hughes-Ryan  amendment,  as  follows: 

TITLE  V  OF  THE  NATIONAL  SECURITY  ACT  OF  1947  (50 
U.S.C.  413)  (ACCOUNTABILITY  FOR  INTELLIGENCE  ACTIV- 
ITIES) 

TITLE  V— ACCOUNTABILITY  FOR  INTELLIGENCE 
ACTIVITIES « 

CONGRESSIONAL  OVERSIGHT 

Sec.  501.  (a)  To  the  extent  consistent  with  all  applicable  authori- 
ties and  duties,  including  those  conferred  by  the  Constitution  upon 
the  executive  and  legislative  branches  of  the  Government,  and  to 
the  extent  consistent  with  due  regard  for  the  protection  from  unau- 
thorized disclosure  of  classified  information  and  information  relat- 
ing to  intelligence  sources  and  methods,  the  Director  of  Central  In- 
telligence and  the  heads  of  all  departments,  agencies,  and  other  en- 
tities of  the  United  States  involved  in  intelligence  activities  shall— 

(1)  keep  the  Select  Committee  on  Intelligence  of  the  Senate 
and  the  Permanent  Select  Committee  on  Intelligence  of  the 
House  of  Representatives  (hereinafter  Li  this  section  referred 
to  as  the  "intelligence  committees")  fully  and  currently  in- 
formed of  all  intelligence  activities  which  are  the  responsibility 
of,  are  engaged  in  by,  or  are  carried  out  for  or  on  behalf  of,  any 
department,  agency,  or  entity  of  the  United  States,  including 
any  significant  anticipated  intelligence  activity,  except  that  (A) 
the  foregoing  provision  shall  not  require  approval  of  the  intelli- 
gence committees  as  a  condition  precedent  to  the  initiation  of 
any  such  anticipated  intelligence  activity,  and  (B)  if  the  Presi- 
dent determines  it  is  essential  to  limit  prior  notice  to  meet  ex- 
traordinary circumstances  affecting  vital  interests  of  the 
United  States,  such  notice  shall  be  limited  to  the  chairman 
and  ranking  minority  members  of  the  intelligence  committees, 
the  Speaker  and  minority  leader  of  the  House  of  Representa- 
tives, and  the  majority  and  minority  leaders  of  the  Senate; 

(2)  furnish  any  information  or  material  concerning  intelli- 
gence activities  which  is  in  the  possession,  custody,  or  control 
of  any  department,  agency,  or  entity  of  the  United  States  and 
which  is  requested  by  either  of  the  intelligence  committees  in 
order  to  carry  out  its  authorized  responsibilities;  and 

(3)  report  in  a  timely  fashion  to  the  intelligence  committees 
any  illegal  intelligence  activity  or  significant  intelligence  fail- 
ure and  any  corrective  action  that  has  been  taken  or  is 
planned  to  be  taken  in  connection  with  such  illegal  activity  or 
failure. 
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(b)  The  President  shall  fully  inform  the  intelligence  committees 
in  a  timely  fashion  of  intelligence  operations  in  foreign  countries, 
other  than  activities  intended  solely  for  obtaining  necessary  intelli. 
gence,  for  which  prior  .notice  was  not  given  under  subsection  (a) 
and  shall  provide  a  statement  of  the  reasons  for  not  giving  prior 
notice. 

(c)  The  President  and  the  intelligence  committees  shall  each  es- 
tablish such  procedures  as  may  be  necessary  to  carry  out  the  provi- 
sions of  subsections  (a)  and  (b). 

(d)  the '  House  of  Representatives  and  the  Senate,  in  consulta- 
tion with  the  Director  of  Central  Intelligence,  shall  each  establish, 
by  rule  or  resolution  of  such  House,  procedures  to  protect  from  un- 
authorized disclosure  all  classified  information  and  all  information 
relating  to  intelligence  sources  and  methods  furnished  to  the  intel- 
ligence committees  or  to  Members  of  the  Congress  under  this  sec- 
tion. In  accordance  with  such  procedures,  each  of  the  intelligence 
committees  shall  promptly  call  to  the  attention  of  its  respective 
House,  or  to  any  appropriate  committee  or  committees  of  its  re- 
spective House,  any  matter  relating  to  intelligence  activities  re- 
quiring the  attention  of  such  House  or  such  committee  or  commit- 
tees. 

(e)  Nothing  in  this  Act  shall  be  construed  as  authority  to  with- 
hold information  from  the  intelligence  committees  on  the  grounds 
that  providing  the  information  to  the  intelligence  committees 
would  constitute  the  unauthorized  disclosure  of  classified  informa- 
tion or  information  relating  to  intelligence  sources  and  methods. 


SECTION  662  OF  THE  FOREIGN  ASSISTANCE  ACT  OF  1961 
(22  U.S.C.  2422)  (THE  "HUGHES-RYAN  AMENDMENT") 

Sec.  662.  Limitation  on  Intelligence  Activities.— No  funds  ap 
propriated  under  the  authority  of  this  or  any  other  Act  may  be  ex- 
pended by  or  on  behalf  of  the  Central  Intelligence  Agency  for  oper- 
ations in  foreign  countries,  other  than  activities  intended  solely  for 
obtaining  necessary  intelligence,  unless  and  until  the  President 
finds  that  each  such  operation  is  important  to  the  national  security 
of  the  United  States.  Each  such  operation  shall  be  considered  a  sig- 
nificant anticipated  intelligence  activity  for  the  purpose  of  section 
501  of  the  National  Security  Act  of  1947. 
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APPENDIX  B 


98th  CONGRESS 
1st  Session 


H.  R.  2787 


To  amend  the  National  Security  Act  of  1947,  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

April  27,  1983 

Mr.  Fowler  introduced  the  following  bill;  which  was  referred  to  the  Permanent 

Select  Committee  on  Intelligence 


A  BILL 

To  amend  the  National  Security  Act  of  1947,  and  for  other 

purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Intelligence  Activities 

4  Oversight  Improvement  Act". 

5  Sec.  2.  Section  662  of  the  Foreign  Assistance  Act  of 

6  1961  (22  U.S.C.  2422)  is  repealed. 

7  Sec.  3.  (a)  Section  501(a)(1)  of  the  National  Security 

8  Act  of  1947  (50  U.S.C.  413(a)(1))  is  amended  to  read  as 

9  follows: 


178 


2 

1  "(1)  keep  the  Select  Committee  on  Intelligence  of 

2  the  Senate  and  the  Permanent  Select  Committee  on 

3  Intelligence  of  the  House  of  Representatives  (herein- 

4  after  in  this   section  referred  to  as   the   'intelligence 

5  committees')  fully  and  currently  informed  of  all  intelli- 

6  gence  activities  which  are  the  responsibility  of,  are  en- 

7  gaged  in  by,  or  are  carried  out  for  or  on  behalf  of,  any 

8  department,  agency,  or  entity  of  the  United  States,  in- 

9  eluding      any      significant      anticipated      intelligence 

10  activity;". 

11  (b)  Section  501(b)  of  the  National  Security  Act  of  1947 

12  (50  U.S.C.  413(b))  is  amended  to  read  as  follows: 

13  "(b)(1)  No  special  activity  may  be  initiated  by  any  de- 

14  partment,  agency,  or  entity  of  the  United  States  unless  and 

15  until  the  activity  has  been  approved  by  the  President  and  the 

16  President  has  made  a  written  finding  that,  in  the  President's 

17  opinion — 

18  "(A)  such  activity  is  essential  to  the  national  de- 

19  fense  or  the  conduct  of  the  foreign  policy  of  the  United 

20  States; 

21  "(B)  such  activity  is  consistent  with,  and  in  sup- 

22  port   of,    the   publicly   avowed   foreign   policy   of   the 

23  United  States; 
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1  "(C)  the  anticipated  benefits  of  such  activity  justi- 

2  fy  the  foreseeable  risks  and  likely  consequences  of  its 

3  disclosure  to  a  foreign  power; 

4  "(D)  overt  or  less  sensitive  alternatives  would  not 

5  be  likely  to  achieve  the  intended  objectives;  and 

6  "(E)  the  circumstances  require  the  use  of  extraor- 

7  dinary  means. 

8  "(2)  No  department,  agency,  or  entity  of  the  United 

9  States  may  conduct  any  special  activity  which  is  not  within  a 

10  category  of  special  activities  authorized  by  the  President 

1 1  under  paragraph  (5)  if — 

12  "(A)  the  President  does  not  submit,  before  the  ac- 

13  tivity  is  commenced,  a  report  containing  the  written 

14  finding  required  in  paragraph  (1),  a  description  of  the 

15  nature  and  scope  of  the  activity,  and  a  justification  for 

16  the  activity  to  the  intelligence  committees;  or 

17  "(B)  both  intelligence  committees  disapprove  such 

18  activity  within  fifteen  calendar  days  of  receiving  the 

19  prior  notice  required  by  subparagraph  (A). 

20  "(3)  If  the  President  determines  that  limiting  the  prior 

21  notice  required  by  paragraph  (2)(A)  is  essential  in  order  to 

22  meet  extraordinary  circumstances  affecting  vital  interests  of 

23  the  United  States,  such  prior  notice  may  be  limited  to  the 

24  chairmen  and  ranking  minority  members  of  the  intelligence 

25  committees,  so  long  as  the  remaining  members  of  such  com- 
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1  mittees  are  notified  not  less  than  forty-eight  hours  after  such 

2  limited  notice. 

3  "(4)  After  the  submission  of  a  report  referred  to  in  para- 

4  graph  (2)(A),  the  President  shall  provide  either  intelligence 

5  committee  such  additional  information  as   such  committee 

6  may  request  concerning  the  activity  which  is  the  subject  of 

7  such  report. 

8  "(5)  Special  activities  other  than  those  which  involve  or 

9  may  involve  elements  of  high  risk,  major  resources,  or  serious 

10  political  consequences  may  be  authorized  by  the  President  by 

11  category,  but  such  a  category  of  activities  may  not  be  author- 

12  ized  unless  the  President — 

13  "(A)  personally  finds  that  activities  falling  within 

14  the  category  are  important  to  the  national  security  of 

15  the  United  States;  and 

16  "(B)  reports,  before  any  activity  within  the  cate- 

17  gory  is  commenced,  a  description  of  the  nature  and 

18  scope  of  the  category  and  a  justification  for  conducting 

19  activities    within    the    category    to    the    intelligence 

20  committees. 

21  No  funds  may  be  expended  for  any  activity  falling  within  a 

22  category  authorized  under  this  paragraph  until  the  President 

23  has  made  the  finding  required  under  subparagraph  (A)  and 

24  submitted  the  report  required  under  subparagraph  (B). 
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1  "(6)  After  a  category  of  special  activities  has  been  au- 

2  thorized  by  the  President  and  such  category  has  been  report- 

3  ed  to  the  intelligence  committees  pursuant  to  paragraph  (5), 

4  the  National  Security  Council  (or  a  committee  thereof  desig- 

5  nated  by  the  President)  shall  be  responsible  for  the  supervi- 

6  sion  of  each  activity  falling  within  such  category  and  shall 

7  ensure  that  each  such  activity  remains  consistent  with  the 

8  nature   and   scope   of  the   category   as   authorized  by   the 

9  President. 

10  "(7)  The  President  shall  provide  to  either  intelligence 

11  committee  such  additional  information  pertaining  to  specific 

12  special  activities  undertaken  within  a  category  of  activities 

13  authorized  by  the  President  under  paragraph  (5)  as  such  com- 

14  mittee  may  request. 

15  "(8)  For  the  purposes  of  this  subsection,  the  term  'spe- 

16  cial  activity'  means  any  activity  conducted  in  support  of  na- 

17  tional  foreign  policy  objectives  abroad  which  are  planned  and 

18  executed  so  that  the  role  of  the  United  States  Government  is 

19  not  apparent  or  acknowledged  publicly,  and  functions  in  sup- 

20  port  of  such  activities,  but  which  are  not  intended  to  influ- 

21  ence  United  States  political  processes,  public  opinion,  poli- 

22  cies,  or  media  and  do  not  include  diplomatic  activities  or  the 

23  collection  and  production  of  intelligence  or  related  support 

24  functions. 
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1  "(9)  This  subsection  shall  not  apply  to  activities  initiated 

2  by  the  United  States  pursuant  to  a  declaration  of  war  ap- 

3  proved  by  the  Congress.". 
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98th  CONGRESS 
1st  Session 


H.R.3114 


To  improve  congressional  oversight  of  the  expenditure  of  funds  by  the  Central 

Intelligence  Agency. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

May  24,  1983 

Mr.  Fowler  introduced  the  following  bill;  which  was  referred  to  the  Permanent 
Select  Committee  on  Intelligence 


A  BILL 

To  improve  congressional  oversight  of  the  expenditure  of  funds 
by  the  Central  Intelligence  Agency. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Intelligence  Expenditures 

4  Oversight  Act  of  1983". 

5  Sec.  2.  No  release  or  series  of  releases  of  funds  appro- 

6  priated  to  the  Reserve  for  Contingencies  of  the  Central  Intel- 

7  ligence  Agency,  and  no  use  of  transfer  authority  by  the  Cen- 

8  tral  Intelligence  Agency,  may  exceed  $2,000,000  for  any  ac- 

9  tivity  during  any  fiscal  year  without  the  approval  of  the 
10  Select  Committee  on  Intelligence  of  the  Senate  and  the  Per- 


184 


2 

1  manent  Select  Committee  on  Intelligence  of  the  House  of 

2  Representatives. 

3  Sec.  3.  No  release  of  funds  appropriated  to  the  Reserve 

4  for  Contingencies  of  the  Central  Intelligence  Agency,  and  no 

5  use  of  transfer  authority  by  the  Central  Intelligence  Agency, 

6  may  be  made  for  the  purpose,  or  which  will  have  the  effect, 

7  of  supporting,  directly  or  indirectly,  any  covert  military  or 

8  paramilitary   activity   without   the   approval   of   the   Select 

9  Committee  on  Intelligence  of  the  Senate  and  the  Permanent 

10  Select     Committee     on     Intelligence     of     the     House     of 

1 1  Representatives. 
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98th  CONGRESS 
1st  Session 


H.  R.  3872 


To  amend  the  National  Security  Act  of  1947,  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

September  13,  1983 

Mr.  Fowler  introduced  the  following  bill;  which  was  referred  to  the  Permanent 
Select  Committee  on  Intelligence 


A  BILL 

To  amend  the  National  Security  Act  of  1947,  and  for  other 

purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  be  cited  as  the  "Intelligence  Activities 

4  Oversight  Improvement  Act". 

5  Sec.  2.  Section  662  of  the  Foreign  Assistance  Act  of 

6  1961  (22  U.S.C.  2422)  is  repealed. 

7  Sec.  3.  (a)  Section  501(a)(1)  of  the  National  Security 

8  Act  of  1947  (50  U.S.C.  413(a)(1))  is  amended  to  read  as 

9  follows: 

10  "(1)  keep  the  Select  Committee  on  Intelligence  of 

11  the  Senate  and  the  Permanent  Select  Committee  on 
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1  Intelligence  of  the  House  of  Representatives  (herein- 

2  after   in   this    section   referred   to   as   the    'intelligence 

3  committees')  fully  and  currently  informed  of  all  intelli- 

4  gence  activities  which  are  the  responsibility  of,  are  en- 

5  gaged  in  by,  or  are  carried  out  for  or  on  behalf  of,  any 

6  department,  agency,  or  entity  of  the  United  States,  in- 

7  eluding      any      significant      anticipated      intelligence 

8  activity;". 

9  (b)  Section  501(b)  of  the  National  Security  Act  of  1947 

10  (50  U.S.C.  413(b))  is  amended  to  read  as  follows: 

11  "(b)(1)  No  special  activity  may  be  initiated  by  any  de- 

12  partment,  agency,  or  entity  of  the  United  States  unless  and 

13  until  the  activity  has  been  approved  by  the  President  and  the 

14  President  has  made  a  written  finding  that,  in  the  President's 

15  opinion — 

16  "(A)  such  activity  is  essential  to  the  national  de- 

17  fense  or  the  conduct  of  the  foreign  policy  of  the  United 

18  States; 

19  "(B)  such  activity  is  consistent  with,  and  in  sup- 

20  port    of,    the    publicly    avowed    foreign    policy    of   the 

21  United  States; 

22  "(C)  the  anticipated  benefits  of  such  activity  justi- 

23  fy  the  foreseeable  risks  and  likely  consequences  of  its 

24  disclosure  to  a  foreign  power; 
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1  "(D)  overt  or  less  sensitive  alternatives  would  not 

2  be  likely  to  achieve  the  intended  objectives;  and 

3  "(E)  the  circumstances  require  the  use  of  extraor- 

4  dinary  means. 

5  "(2)  No  department,  agency,  or  entity  of  the  United 

6  States  may  conduct  any  special  activity  which  is  not  within  a 

7  category   of  special   activities   authorized  by  the   President 

8  under  paragraph  (5)  unless  and  until  the  President  submit  a 

9  report  to  the  intelligence  committees  containing  the  written 

10  finding  required  by  paragraph  (1),  a  description  of  the  nature, 

11  scope,  and  specific  objectives  of  the  activity,  and  a  statement 

12  of  the  facts  and  reasoning  supporting  each  element  of  the 

13  finding. 

14  "(3)  If  the  President  determines  that  limiting  the  prior 

15  notice  required  by  paragraph  (2)  is  essential  in  order  to  meet 

16  extraordinary  circumstances  affecting  vital  interests  of  the 

17  United  States,  such  prior  notice  may  be  limited  to  the  chair- 

18  men  and  ranking  minority  members  of  the  intelligence  com- 

19  mittees,  so  long  as  the  remaining  members  of  such  commit- 

20  tees  are  notified  not  less  than  forty-eight  hours  after  such 

21  limited  notice. 

22  "(4)  After  the  submission  of  a  report  referred  to  in  para- 

23  graph  (2),  the  President  shall  provide  either  intelligence  com- 

24  mittee  such  additional  information  as  such  committee  may 
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1  request  concerning  the  activity  which  is  the  subject  of  such 

2  report. 

3  "(5)  Special  activities  other  than  those  which  involve  or 

4  may  involve  elements  of  high  risk,  major  resources,  or  serious 

5  political  consequences  may  be  authorized  by  the  President  by 

6  category,  but  such  a  category  of  activities  may  not  be  author- 

7  ized  unless  the  President — 

8  "(A)  personally  finds  that  activities  falling  within 

9  the  category  are  important  to  the  national  security  of 

10  the  United  States;  and 

11  "(B)  reports,  before  any  activity  within  the  cate- 

12  gory  is  commenced,   a   description  of  the  nature  and 

13  scope  of  the  category  and  a  justification  for  conducting 

14  activities    within    the    category    to    the    intelligence 

15  committees. 

16  No  funds  may  be  expended  for  any  activity  falling  within  a 

17  category  authorized  under  this  paragraph  until  the  President 

18  has  made  the  finding  required  under  subparagraph  (A)  and 

19  submitted  the  report  required  under  subparagraph  (B). 

20  "(6)  After  a  category  of  special  activities  has  been  au- 

21  thorized  by  the  President  and  such  category  has  been  report- 

22  ed  to  the  intelligence  committees  pursuant  to  paragraph  (5), 

23  the  National  Security  Council  (or  a  committee  thereof  desig- 

24  nated  by  the  President)  shall  be  responsible  for  the  supervi- 

25  sion  of  each  activity  falling  within  such  category  and  shall 
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1  ensure  that  each  such  activity  remains  consistent  with  the 

2  nature   and   scope   of   the    category   as    authorized   by   the 

3  President. 

4  "(1)  The  President  shall  provide  to  either  intelligence 

5  committee  such  additional  information  pertaining  to  specific 

6  special  activities  undertaken  within  a  category  of  activities 

7  authorized  by  the  President  under  paragraph  (5)  as  such  com- 

8  mittee  may  request. 

9  "(8)  No  funds  appropriated  for  any  department,  agency, 

10  or  entity  of  the  United  States  may  be  expended  to  support, 

1 1  directly  or  indirectly,  any  clandestine  paramilitary  or  military 

12  activity  unless  specifically  authorized  or,  in  the  case  of  a 

13  country  or  territory  invaded,  attacked,  or  occupied  by  the 

14  armed  forces  of  another  country,  the  President,  in  addition  to 

15  the  findings  required  by  section  (b)(1),  determines  that  pro- 

16  viding  such  clandestine  support  to  individuals,  groups,  or  or- 

17  ganizations  within  the  country  or  territory  invaded,  attacked, 

18  or  occupied  is  essential  in  order  to  meet  extraordinary  cir- 

19  cumstances  affecting  the  vital  interests  of  the  United  States. 

20  "(9)  For  the  purposes  of  this  subsection,  the  term  'spe- 

21  cial  activity'  means  any  activity  conducted  in  support  of  na- 

22  tional  foreign  policy  objectives  abroad  which  are  planned  and 

23  executed  so  that  the  role  of  the  United  States  Government  is 

24  not  apparent  or  acknowledged  publicly,  and  functions  in  sup- 

25  port  of  such  activities,  but  which  are  not  intended  to  influ- 
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1  ence  United  States  political  processes,  public  opinion,  poli- 

2  cies,  or  media,  and  do  not  include  diplomatic  activities  or  the 

3  collection  and  production  of  intelligence  or  related  support 

4  functions. 

5  "(10)  This  subsection  shall  not  apply  to  activities  initiat- 

6  ed  by  the  United  States  pursuant  to  a  declaration  of  war 

7  approved  by  the  Congress.". 
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THE  UNIVERSITY  OF  NORTH  CAROLINA 

AT 

CHAPEL  HILL 

SCHOOL  OK  LAW  ^he  University  of  North  Carolina  at  Chapel  Hill 

November     16,     1983  Van  Hecke-Wet.ach  Hall  064  A 

Chapel  Hill.  Nonh  Carolina  27514 

(919)  962-4120 

Bernard  Ralrao ,  Jr.,  Esq. 
Counsel,  Subcommittee  on  Legislation 
Permanent  Select  Committee  on  Intelligence 
United  States  House  of  Representatives 
Washington,  D.  C.  20515 

Dear  Mr.  Rairao: 

You  have  asked  me  to  comment  informally  on  the  validity  of  the  "committee 
veto"  provisions  proposed  in  H.  R.  3114,  98th  Cong.,  1st  Sess.,  in  light  of 
the  Supreme  Court's  decision  last  June  23  in  Immigration  and  Naturalization 
Service  v.  Chadha.  The  pertinent  provisions  of  H.  R.  3114  read  as  follows: 

SEC.  2.  No  release  or  series  of  releases  of  funds  appropriated  to  the 
Reserve  for  Contingencies  of  the  Central  Intelligence  Agency,  and  no  use 
of  transfer  authority  by  the  Central  Intelligence  Agency,  may  exceed 
$2,000,000  for  any  activity  during  any  fiscal  year  without  the  approval 
of  the  Select  Committee  on  Intelligence  of  the  Senate  and  the  Permanent 
Select  Committee  on  Intelligence  of  the  House  of  Representatives. 

"SEC.  3.  No  release  of  funds  appropriated  to  the  Reserve  for 
Contingencies  of  the  Central  Intelligence  Agency,  and  no  use  of  transfer 
authority  by  the  Central  Intelligence  Agency,  may  be  made  for  the 
purpose,  or  which  will  have  the  effect,  of  supporting,  directly  or 
indirectly,  any  covert  military  or  paramilitary  activity  without  the 
approval  of  the  Select  Committee  on  Intelligence  of  the  Senate  and  the 
Permanent  Select  Comittee  on  Intelligence  of  the  House  of 
Representatives. 

As  I  read  the  foregoing  provisions  of  H.  R.  3114,  there  are  two  critical 
propositions.   First,  Section  2  provides  that  nothing  in  excess  of  $2,000,000, 
in  the  funds  appropriated  to  the  C.I.A.'s  Reserve  for  Contingencies,  may  be 
expended  or  used  for  any  activity  in  any  fiscal  year  "without  the  approval"  of 
both  the  Senate  and  House  Committees.   Second,  Section  3  provides  that  none  of 
the  funds  appropriated  to  the  C.I.A.'s  Reserve  for  Contingencies  may  be  used 
for  any  covert  military  or  paramilitary  activity  "without  the  approval"  of 
both  the  Senate  and  House  Committees.  Those  are  the  propositions  that  must  be 
assessed  against  the  backdrop  of  the  Chadha  decision. 

A.   The  meaning  of  Chadha 

To  begin  with,  it  must  be  emphasized  that  Chadha  invalid* tfid  only  the 
so-called  "legislative  veto"  device,  and  did  not  involve  or  comment  on  the 
so-called  "committee  veto"  device.  There  are  significant  differences  between 
the  two  devices.  The  "legislative  veto"  usually  springs  from  a  statute  that 
delegates  certain  decision  or  rule  making  to  an  executive  or  independent 
agency;  within  that  statute  is  a  provision  that  certain  decisions  or  rules  may 
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not  be  effectuated  immediately,  but  instead  (1)  must  be  submitted  to  the  two 
Houses  of  Congress  for  consideration  for  a  specified  period,  and  (2)  do  not 
become  operative  at  all  if  one  or  both  Houses  adopt  a  resolution  disapproving 
the  proposed  decision  or  rule.  The  "committee  veto,"  on  the  other  hand,  when 
incorporated  into  an  appropriations  statute  to  be  carried  out  by  an  executive 
agency,  generally  obligates  the  latter,  before  effectuating  a  decision  or 
appropriation  authorized  under  the  statute,  either  (1)  to  submit  the  proposed 
decision  to  corresponding  House  and  Senate  committees  for  their  consideration 
during  a  specified  interval,  or  (2)  to  consult  with  and  obtain,  sometimes 
within  like  intervals  of  time,  the  approval  of  such  committees.  The 
provisions  of  H.  R.  3114  are  of  the  "committee  veto"  variety. 

Chadha,  of  course,  involved  a  one-House  "legislative  veto,"  whereby 
either  the  full  House  or  the  full  Senate  could,  by  adopting  a  resolution  of 
disapproval,  veto  or  disapprove  a  proposed  deportation  stay  issued  by  the 
Immigration  and  Naturalization  Service,  acting  by  delegation  from  the  Attorney 
General.  The  Supreme  Court  stated  that  such  action,  taken  in  this  instance  by 
the  full  House,  "was  essentially  legislative  in  purpose  and  effect."  In  other 
words,  "the  House  took  action  that  had  the  purpose  and  effect  of  altering  the 
legal  rights,  duties  and  relations  of  persons,  including  the  Attorney  General, 
Executive  Branch  officials  and  Chadha,  all  outside  the  legislative  branch.  .  . 
.  The  one-House  veto  operated  in  this  case  to  overrule  the  Attorney  General 
and  mandate  Chadha' s  deportation;  absent  the  House  action,  Chadha  would  remain 
in  the  United  States.   Congress  has  acted  and  its  action  has  altered  Chadha' s 
status."  Slip  opinion,  p.  32. 

It  is  now  totally  beside  the  point  that  the  Court,  in  my  judgment,  misread 
the  Immigration  and  Nationality  Act  provisions  respecting  the  effect  of  the 
one-House  action  on  Chadha' s  entitlement  to  a  permanent  stay  of  deportation. 
However  erroneous  the  statutory  reading,  the  critical  constitutional  point 
made  by  the  Court  is  that  when  one  or  both  Houses  adopt  a  resolution  that  is 
"essentially  legislative  in  purpose  and  effect,"  such  action  is  subject  to  the 
procedural  requirements  of  Article  I,  Section  7  of  the  Constitution.  In  other 
words,  Congress  can  act  legislatively  only  by  way  of  bicameral  approval  by 
both  Houses  of  a  given  legislative  proposition,  followed  by  presentment  to  the 
President  for  approval  or  veto  (subject  to  override). 

There  is  some  unfortunate  language  in  Justice  Powell's  Chadha  concurrence 
that  the  Court's  decision  "apparently  will  invalidate  every  use  of  the 
legislative  veto  ...  in  literally  hundreds  of  statutes,  dating  back  to  the 
1930s."  Justice  White's  dissent  augments  this  sentiment  by  remarking  that  the 
Court's  decision  "sounds  the  death  knell  for  nearly  200  other  statutory 
provisions  in  which  Congress  has  reserved  a  'legislative  veto.'"  And  appended 
to  Justice  white's  dissent  is  a  list  of  56  current  statutes  (compiled  by 
Senate  counsel  in  the  Chadha  case)  that  contain  "provisions  for  a  legislative 
veto  by  one  or  both  Houses  of  Congress."  Expressly  excluded  from  that  list 
are  statutory  provisions  "for  a  veto  by  committees  of  the  Congress"  —  from 
which  it  reasonably  follows  that  Justice  White  does  not  view  the  Chadha 
decision  as  having  sounded  the  death  knell  for  the  innumerable  statutory 
provisions  providing  for  some  form  of  a  "committee  veto."  Nor  does  such  list 
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purport  to  include  the  even  greater  number  of  nonstatutory  committee  vetoes  in 
use  throughout  the  Government.   See  Congressional  Reference  Service  report  to 
House  Committee  on  Administration  respecting  nonstatutory  legislative  vetoes 
(Nov.  16,  1976);  Congressional  Reference  Service  report  on  Legislative  Vetoes 
Relating  to  Public  Works  and  Buildings  (Jan.  4,  1980),  reprinted  in  House 
Committee  on  Rules,  Studies  on  the  Legislative  Veto  (96th  Cong.,  2d  Sess.) 
432. 

The  ultimate  question  is  this:   Are  the  Chadha  ruling  and  rationale,  which 
arise  in  the  context  of  a  full  House  "legislative  veto,"  equally  applicable  to 
the  kind  of  "committee  veto"  action  embodied  in  H.  R.  3114?  There  are 
doubtless  many  opponents  of  the  legislative  oversight  concept  who  stand  ready 
to  argue  that  Chadha  is  so  applicable,  though  such  a  contention  did  not 
surface  in  the  Solicitor  General's  briefs,  or  in  any  of  the  other  briefs, 
filed  in  that  case.   Indeed,  the  very  fact  that  the  "committee  veto"  was  not 
even  mentioned  in  the  course  of  the  Chadha  dialogue  may  give  some  substance  to 
Justice  White's  hope  that  "the  Court  remains  open  to  consider  whether  certain 
forms  of  the  legislative  veto  are  reconcilable  with  the  Article  I 
requirements."  The  "committee  veto"  may  just  be  one  of  those  forms  of  the 
generic  concept  of  "legislative  veto"  that  might  pass  constitutional  muster. 

B.   The  impact  of  Chadha 

At  the  outset,  I  repeat  what  I  have  suggested  to  other  committees  about 
the  safe  and  easy  way  to  retain  a  legislative  veto  that  would  be  in  full 
compliance  with  the  Article  I  requirements,  as  articulated  by  Chadha.  The 
technique  is  to  provide  by  statute  for  congressional  approval  of  some  proposed 
executive  or  agency  action  by  way  of  a  joint  resolution  of  approval,  which  is 
subject  to  presentment  to  the  President  in  accordance  with  Article  I,  Section 
7.  The  point  is  that  the  failure  of  either  House  to  adopt  such  a  resolution, 
or  the  failure  of  the  appropriate  committee  even  to  report  out  the  resolution, 
amounts  to  a  one-House  veto.   It  effectively  kills  the  proposed  executive 
action,  just  as  the  refusal  of  either  House  to  adopt  an  ordinary  legislative 
bill  effectively  kills  the  legislation.   I  tried  to  make  this  point  in  the 
last  Chadha  argument,  i.e.,  that  a  negative  vote  by  one  House  on  any 
proposition  is  a  veto  by  any  other  name,  and  nothing  in  the  Chadha  opinion 
denies  or  disputes  the  point. 

Put  differently,  there  is  nothing  in  the  Constitution,  as  interpreted  in 
Chadha,  that  prohibits  Congress  from  delegating  only  limited  or  conditional 
authority  to  the  Executive  and  from  requiring  that  any  greater  authority  can 
be  had  only  by  way  of  a  joint  resolution  of  approval.  Moreover,  there 
certainly  is  no  constitutional  requirement  that  Congress  give  that  approval. 
Indeed,  Article  I,  Section  7  necessarily  assumes  that  either  House  may 
disapprove  any  proposal  put  before  it  of  a  legislative  nature. 

Thus  no  question  can  be  raised  about  the  propriety  of  substituting,  in  the 
two  sections  of  H.  R.  3114,  a  joint  resolution  of  approval  in  place  of  the 
approval  of  the  Senate  and  House  intelligence  committees.   If  either  of  those 
committees  failed  to  report  out  a  resolution  approving  expenditures  in  excess 
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of  $2,000,000  or  the  use  of  funds  to  support  covert  C.I. A.  activities,  the 
proposed  expenditures  or  covert  activities  would  effectively  be  "vetoed"  or 
killed.  One  could  call  that  a  "committee  veto"  and  a  most  effective  one  at 
that.  And  should  such  a  joint  resolution  be  reported  out  by  either  committee 
and  should  the  respective  House  as  a  whole  vote  negatively  on  the  resolution, 
one  could  legitimately  call  that  a  one-House  "legislative  veto." 

I  understand  that  there  may  be  some  difficulties  in  the  way  of  exposing 
C.I. A.  expenditures  and  covert  activities  to  the  glare  of  the  ordinary 
legislative  processes,  though  I  would  think  the  difficulties  are  no  different 
than  those  involved  in  the  annual  appropriation  bills  for  the  C.I. A.  There 
must  be  ways  of  maintaining  necessary  secrecy  in  such  legislative  processes. 
But  assuming  that  the  C.I. A.  expenditures  and  activities  of  this  nature  cannot 
go  beyond  the  approval  or  disapproval  of  the  two  committees,  we  must  address 
the  ultimate  question  whether  committee  approval  or  disapproval  is  the  kind  of 
action  that  Chadha  calls  "essentially  legislative  in  purpose  and  effect." 
Does  such  committee  action  alter  "the  legal  rights,  duties  and  relations"  of 
Executive  Branch  officials,  to  wit,  C.I. A.  officials?  And  are  there  any 
exceptions  to  the  Chadha  definition  of  congressional  activity  that  must  comply 
with  the  bicameral/ presentment  requirements  of  Article  I,  Section  7? 

I  think  there  are  several  avenues  of  inquiry  to  be  explored  if  those 
questions  are  to  be  answered,  if  indeed  they  can  ever  be  answered.   I  very 
much  doubt  that  there  would  ever  be  an  aggrieved  party  with  sufficient 
standing  under  Article  III  to  challenge  the  constitutionality  of  the 
provisions  of  H.  R.  3114;  I  doubt  that  any  C.I. A.  official  would  have  standing 
and  I  know  that  no  federal  taxpayer  would  have  standing  (see  United  States  v. 
Richardson,  418  U.S.  166  (1974)).  Yet  I  do  not  believe  your  Committee  would 
want  to  rest  its  case  on  the  hope  that  no  one  could  ever  mount  a  court 
challenge  to  the  provisions  of  H.  R.  3114.   In  any  event,  I  can  assure  you, 
from  my  experience  with  the  legislative  veto  problem,  that  the  Executive 
Branch  is  quite  capable  of  simply  ignoring  statutory  veto  provisions  that  it 
believes  to  be  unconstitutional.  There  are  a  number  of  instances  in  point 
that  I  can  cite. 

Basically,  I  suggest  that  it  would  be  fruitful  to  inquire  whether 
requiring  committee  approval  of  C.I. A.  expenditures  and  covert  activities  is 
the  kind  of  legislative  action  defined  by  Chadha  when  done  In  the  context  of 
the  vast  powers  of  Congress  over  appropriations  and  national  security  matters. 
Do  C.I. A.  officials  have  any  "legal  rights,  duties  [or]  relations"  vis-a-vis 
Congress  in  the  expenditure  of  funds  for  covert  or  other  activities  other  than 
on  the  limitations  and  conditions  specified  by  Congress  in  the  appropriations 
or  authorization  legislation?  Most  certainly,  Article  II  gives  the  Executive 
no  vested  right  to  spend  money  in  excess  of  what  Congress  has  appropriated,  or 
to  use  appropriated  funds  for  covert  activities  not  sanctioned  by  law.   If  the 
Executive's  Article  II  duty  "faithfully"  to  execute  the  laws  means  anything, 
it  means  to  execute  them  in  strict  accord  with  the  provisions  and  limitations 
of  those  laws.  And  only  Congress  can  make  such  provisions  and  limitations,  as 
it  would  be  doing  if  H.  R.  3114  were  to  be  enacted  into  law. 
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In  short,  I  think  that  the  plenary  power  of  Congress  to  appropriate  public 
funds,  and  to  do  so  on  whatever  conditions  it  sees  fit  (assuming  no  blatant 
violation  of  some  other  constitutional  decree,  such  as  due  process  or  bill  of 
attainder),  is  so  vast  and  partakes  so  much  of  a  "political  question"  that  the 
Chadha  notion  of  legislative  action  simply  does  not  and  cannot  apply.   Add  the 
fact  that  Congress  is  dealing  here  with  very  sensitive  areas  of  national 
security  and  foreign  affairs,  and  I  tend  to  the  conclusion  that  committee 
control  over  C.I. A.  expenditures  may  well  be  a  justifiable  "necessary  and 
proper"  statutory  provision  for  executing  the  congressional  powers  at  stake. 
I  am  unaware  of  any  constitutional  provision  that  forbids  Congress  from 
imposing  committee  control  over  such  expenditures. 

Some  of  this  suggested  analysis  underscores  the  overly  simplistic  approach 
of  Chadha  to  the  constitutional  problems  associated  with  the  legislative  veto 
devIceT  The  Court  never  approached  the  problem  from  the  standpoint  of  the 
kind  of  congressional  power  underlying  the  use  of  the  device;  nor  did  the 
Court  consider  the  vast  scope  of  congressional  legislative  power  emanating 
from  the  Necessary  and  Proper  Clause,  Article  I,  Section  8,  clause  18.  Yet 
even  taking  the  Chadha  analysis  at  Its  face  value,  an  argument  can  be  made  — 
and  I  would  be  prepared  to  make  it  if  further  analysis  bears  me  out  —  that 
the  committee  approval  device  appearing  in  H.  R.  3114  is  simply  not  the  kind 
of  legislative  action  with  which  Chadha  was  concerned.  Even  so,  I  must 
reiterate  that  the  safest  and  perhaps  most  prudent  device  to  consider,  for  H. 
R.  3114  purposes,  is  the  joint  resolution  of  approval.  That  eliminates  all 
Chadha  doubts,  though  some  practical  problems  may  be  created. 

I  would  be  glad  to  elaborate  on  these  views  when  and  if  the  Committee  so 
desires . 


i"  4<1   dC?  i-l 


Eugene  Gressman 
Professor  of  Law 
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